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ASSAULT

Habitual misdemeanor assault—predicated on misdemeanor assault inflict-
ing serious injury—conviction of felony assault inflicting serious bodily 
injury—same conduct—Where the jury found defendant guilty of felony assault 
inflicting serious bodily injury, the trial court erred by entering judgment and sen-
tencing defendant for habitual misdemeanor assault, which was predicated on a 
misdemeanor assault inflicting serious injury charge arising from the same conduct. 
State v. Fields, 69

Inflicting serious bodily injury—permanent protracted condition that causes 
extreme pain—rip in genitals—There was substantial evidence to present the 
charge of assault inflicting serious bodily injury to the jury where defendant’s assault 
caused a rip in the victim’s genitals—requiring 15 stitches, pain medication, time off 
from work, and modified duties upon return to work—tending to show a permanent 
or protracted condition that causes extreme pain. Further, the victim was left with 
a significant, jagged scar, which tended to show serious permanent disfigurement. 
State v. Fields, 69.

CRIMINAL LAW

Guilty plea—informed choice—equivocation regarding guilt—acceptance of 
plea—The trial court did not err in refusing to accept defendant’s guilty plea—to 
indecent liberties with a child, in exchange for the State’s dismissal of first-degree 
sex offense—where defendant’s admission of guilt in the written plea, verbal asser-
tion of factual innocence, and stated motivation for entering the plea (to prevent 
the victim from being exposed to further legal proceedings) were contradictory and 
indicated a lack of informed choice. State v. Chandler, 57.

EASEMENTS

Residential property—power lines—tree removal—express language of 
easement agreement—In an action by a power company to enforce an easement 
agreement to allow the removal of a redwood tree that encroached on high-voltage 
power lines, the express language of the easement unambiguously gave the power 
company the right to clear any interferences, subject to reasonableness and suf-
ficient justification. The trial court’s unchallenged findings and conclusions estab-
lished that the removal of the tree was necessary to prevent irreparable injury to the 
power lines and that the entry onto the defendants’ land was conducted in a reason-
able manner. Duke Energy Progress, Inc. v. Kane, 1.

ESTATES

Life tenancy—timber harvesting—for profit—A testator’s grandchildren—to 
whom a tract of land passed in fee simple absolute upon the death of the testa-
tor’s last living child, who had a life estate—presented sufficient evidence to create 
a genuine issue of material fact that a timber company had cut trees of less than  
12 inches in diameter (Small Trees) on the property to sell for profit during the pre-
ceding life tenancy, which the life tenant did not have the right to authorize. The con-
tract provided that the property would be “clear cut,” and there was evidence that 
some trees were used for “pulp” (which is typically made from smaller trees); thus, 
the question of damages for the cutting of Small Trees was for the jury to determine. 
Jackson v. Don Johnson Forestry, Inc., 20.
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ESTATES—Continued

Life tenancy—timber harvesting—liability of broker—good-faith reliance 
on power of attorney—A broker with whom a life tenant contracted to procure 
a buyer for timber was not liable to the remaindermen for damages for unauthor-
ized cutting. Pursuant to statute, a person who relies in good faith on a power of 
attorney is not responsible for misapplication of property, even where the attorney-
in-fact (the life tenant’s husband) exceeds his authority. Jackson v. Don Johnson 
Forestry, Inc., 20.

Life tenancy—timber harvesting—permitted by terms of will—without life 
tenant’s authorization—A testator’s grandchildren—to whom a tract of land 
passed in fee simple absolute upon the death of the testator’s last living child, who 
had a life estate—had no claim for the unauthorized cutting of trees more than  
12 inches in diameter (Large Trees) during the preceding life tenancy. The testa-
tor’s will gave the life tenant the right to cut and sell any Large Tree from the prop-
erty, and, even if the Large Trees were cut without the life tenant’s authorization, it 
was the life tenant who suffered the loss—not the grandchildren. Jackson v. Don 
Johnson Forestry, Inc., 20.

Life tenancy—timber harvesting—pursuant to contract with life tenant—
third-party liability—no double damages—A timber company that wrongfully 
cut timber during a life tenancy was liable for damages to the remaindermen, who 
inherited the property in fee simple absolute. The timber company’s contract with 
the life tenant to cut the timber (which the life tenant had no right to cut and sell) 
did not excuse the company from liability. However, the company was not liable 
for double damages pursuant to N.C.G.S. § 1-539.1 since it was not a trespasser. 
Jackson v. Don Johnson Forestry, Inc., 20.

Life tenancy—timber harvesting—remaindermen—standing—A testator’s grand-
children—to whom a tract of land passed in fee simple absolute upon the death of the 
testator’s last living child, who had a life estate—had standing to sue for damages 
for the unauthorized cutting of timber during the preceding life tenancy. Jackson  
v. Don Johnson Forestry, Inc., 20.

Life tenancy—timber harvesting—third-party liability—indemnity—The estates 
of a life tenant and her husband were liable to indemnify a timber company for dam-
ages caused by unauthorized timber cutting where the husband acted as the life ten-
ant’s agent to contract for the timber cutting. Jackson v. Don Johnson Forestry, 
Inc., 20.

EVIDENCE

Other crimes—driving record—similarity and temporal proximity—clear and 
consistent pattern of criminality—In a prosecution for second-degree murder 
arising from a fatal car crash, the trial court properly admitted evidence of defen-
dant’s driving record under Rule 404(b) where there was sufficient similarity and 
temporal proximity between the charged crime and defendant’s lengthy record of 
past driving offenses. The majority of defendant’s prior convictions involved the 
same types of conduct he engaged in during the crash at issue—speeding, illegal 
passing, and driving with a suspended license—and the spread of the convictions 
over the entirety of his driving record showed a clear and consistent pattern of con-
duct that was highly probative of his mental state at the time of the crash. State  
v. Schmieder, 95.
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HOMICIDE

Vehicular homicide—second-degree murder—sufficiency of the evidence 
—malice—The trial court properly denied defendant’s motion to dismiss a sec-
ond-degree murder charge based on vehicular homicide where his driving record—
revealing a nearly two-decade-long history of prior convictions for multiple speeding 
charges, reckless driving, illegal passing, and driving with a suspended license—
provided substantial evidence from which the jury could infer malice. State  
v. Schmieder, 95.

INDICTMENT AND INFORMATION

Sufficiency—second-degree murder—essential elements—not misleading—
Where defendant was acquitted of second-degree murder as a Class B1 felony but 
convicted of the Class B2 version of the offense, the indictment sufficiently charged 
defendant with second-degree murder under all available legal theories because it 
pleaded all the essential elements of the crime. Furthermore, defendant failed to 
show how he was misled by the indictment where the State did not check the box 
labeled “Inherently Dangerous Without Regard to Human Life” but did check the 
box labeled “Second Degree.” State v. Schmieder, 95.

PATERNITY

After death—estate proceeding commenced—declaration of right to 
inherit—authority of trial court—In a paternity action, after finding that pater-
nity was established, the trial court erred by declaring that the minor child was enti-
tled to inherit from her father’s estate, because the issue of inheritance was within 
the exclusive jurisdiction of the clerk of court in the pending special proceeding to 
administer the father’s estate. Swint v. Doe, 104.

After death—estate proceeding commenced—section 49-14—procedural 
requirements—In a paternity action, a minor child met the procedural require-
ments in N.C.G.S. § 49-14 where the special proceeding to administer the estate 
of the putative father was brought within a year of his death and the minor com-
menced her action to establish paternity within the time mandated by statute. Swint  
v. Doe, 104.

After death—estate proceeding commenced—section 49-14—sufficiency of 
evidence—In an action to establish paternity after the death of the putative father—
for the purpose of obtaining inheritance rights—the trial court properly granted 
summary judgment to the minor child after she presented unopposed evidence con-
sisting of a DNA test, her mother’s affidavit (attesting to the relationship she had 
with the putative father), and an affidavit of the putative father’s domestic partner 
(attesting to the putative father’s beliefs and actions in treating the minor child as his 
daughter). Swint v. Doe, 104.

SEARCH AND SEIZURE

Traffic stop—reasonable suspicion—community caretaking doctrine—pro-
fanity yelled from a vehicle—In a prosecution for driving while impaired, the 
trial court erred in denying defendant’s motion to suppress because neither the rea-
sonable suspicion standard in Terry v. Ohio, 392 U.S. 1 (1968) nor the community 
caretaking doctrine justified a warrantless stop, where the sole reason for stopping 
defendant was that a police deputy heard someone yell a profanity from inside 
defendant’s vehicle as it passed by a group of police officers. Although the deputy
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SEARCH AND SEIZURE—Continued

was concerned that a domestic dispute might have been taking place inside the vehi-
cle, he admitted that he did not know how many people were inside the car, who had 
yelled the profanity, the reason for the yelling, or who the profanity was directed 
toward. State v. Brown, 50.

SENTENCING

Grossly aggravating factors—notice to defendant—prejudice—In an impaired 
driving case where the State failed to notify defendant of its intent to prove grossly 
aggravating factors at sentencing—as required under N.C.G.S. § 20-179(a1)(1)—the 
superior court committed prejudicial error by applying those factors when determin-
ing defendant’s sentencing level. The State could not fulfill its notice obligation in the 
superior court proceeding by relying on the notice it gave during an earlier district 
court proceeding in the case. State v. Hughes, 80.

Within statutory limit—consideration of improper or unrelated matters—
prejudice—When sentencing defendant for multiple drug offenses, the trial judge 
improperly considered her personal knowledge of a heroin-related homicide charge 
in her community, which was neither related to defendant’s case nor mentioned in 
the record. Defendant was prejudiced because, even though the trial court properly 
sentenced defendant within the statutorily-mandated limits or presumptive ranges 
for each offense, the record raised a clear inference that the trial judge’s improper 
considerations led her to impose a greater overall sentence. State v. Johnson, 85.

SEXUAL OFFENSES

Statutory sexual offense with a child—aiding and abetting—encouraging 
activity between a parent and child—There was sufficient evidence to convict 
defendant of five counts of statutory sexual offense with a child based on the the-
ory that defendant aided and abetted the sexual offenses that a mother committed 
against her own child. In numerous written messages, defendant encouraged the 
mother’s commission of the sexual acts and even requested videos of the mother 
committing these acts. Explicit instruction to perform each specific act was not 
required to convict defendant of the offenses. State v. Bauguss, 33.

Statutory sexual offense with a child—attempt—hands up skirt—There was 
sufficient evidence to convict defendant of attempted statutory sexual offense with 
a child where defendant attempted to put his hands up a child’s skirt between her 
legs while he was driving. An abundance of evidence showed defendant’s communi-
cations with the child’s mother indicating his intent to engage in sexual activity with 
the child, which the jury could infer defendant attempted to carry out when the child 
pushed his hands away from her private area. State v. Bauguss, 33.

Statutory sexual offense with a child—attempt—intent—overt act—There 
was sufficient evidence to convict defendant of attempted statutory sexual offense 
with a child where, in a written exchange with the child’s mother, defendant stated 
his intent to commit sexual acts with the child and instructed the mother to have 
the child wear a dress without underwear for his visit to their home. Further, defen-
dant took overt actions to carry out his intent by encouraging the mother to groom 
her child for sexual activity with him, instructing her to dress the child without 
underwear, and going to the child’s house to perpetrate the sexual assault. State  
v. Bauguss, 33.
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STATUTES OF LIMITATION AND REPOSE

Easement—proposed tree removal—real property under color of title—sec-
tion 1-38—mootness—In an action by a power company to enforce an easement 
agreement to allow the removal of a redwood tree that encroached on high-voltage 
power lines, the property owners’ claim that the action was barred by the seven-
year statute of limitations (pursuant to N.C.G.S. § 1-38) was mooted by the owners’ 
acknowledgement that the power company forever held the easement right and had 
the right to maintain its power lines. Since the power company held its easement 
without dispute, there was no color of title that would invoke the statute of limita-
tion in section 1-38. Duke Energy Progress, Inc. v. Kane, 1.

TERMINATION OF PARENTAL RIGHTS

Grounds for termination—dependency—sufficiency of evidence—The trial 
court properly terminated a mother’s parental rights to her children based on depen-
dency where there existed clear, cogent, and convincing evidence to support the 
court’s findings of fact detailing (1) the mother’s inability to provide care or supervi-
sion for her children—based on a prolonged history of domestic violence issues in 
the home and the mother’s failure to engage in recommended services—and (2) the 
likelihood of that inability to continue into the foreseeable future. In re H.N.D., 10.

WILLS

Construal—intention of testator—permission to cut trees—A provision in a 
will that any timber sale made by the testator’s children shall be approved by the 
executrices and their attorneys was not intended to be a veto power, so any failure 
by the testator’s last living child to obtain this permission was harmless with respect 
to the sale of trees larger than 12 inches in diameter, which were permitted to be 
cut and sold for profit by the terms of the will. Jackson v. Don Johnson Forestry, 
Inc., 20.
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DUKE ENERGY PROGRESS, INC., PlaINtIff 
v.

JOHN M. KaNE; KatHERINE K. KaNE f/K/a KatHERINE KNOtt;  
DavID E. tYSON; tREva W. tYSON; WIllIaM BatEHaM NICHOlSON, JR.;  

aND laUREN ElIZaBEtH StaNGE, DEfENDaNtS

No. COA18-239

Filed 16 April 2019

1. Statutes of Limitation and Repose—easement—proposed 
tree removal—real property under color of title—section 
1-38—mootness

In an action by a power company to enforce an easement agree-
ment to allow the removal of a redwood tree that encroached on 
high-voltage power lines, the property owners’ claim that the action 
was barred by the seven-year statute of limitations (pursuant to 
N.C.G.S. § 1-38) was mooted by the owners’ acknowledgement that 
the power company forever held the easement right and had the 
right to maintain its power lines. Since the power company held its 
easement without dispute, there was no color of title that would 
invoke the statute of limitation in section 1-38. 

2. Easements—residential property—power lines—tree removal 
—express language of easement agreement

In an action by a power company to enforce an easement agree-
ment to allow the removal of a redwood tree that encroached on 
high-voltage power lines, the express language of the easement 
unambiguously gave the power company the right to clear any inter-
ferences, subject to reasonableness and sufficient justification. The 
trial court’s unchallenged findings and conclusions established that 
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DUKE ENERGY PROGRESS, INC. v. KANE

[265 N.C. App. 1 (2019)]

the removal of the tree was necessary to prevent irreparable injury 
to the power lines and that the entry onto the defendants’ land was 
conducted in a reasonable manner.

Judge DIETZ concurring with separate opinion.

Appeal by defendants from order entered 13 November 2017 by 
Judge R. Allen Baddour in Wake County Superior Court. Heard in the 
Court of Appeals 30 October 2018.

Parker Poe Adams & Bernstein LLP, by Jamie S. Schwedler and 
Michael J. Crook, for plaintiff-appellee.

Law Offices of F. Bryan Brice, Jr., by F. Bryan Brice, for defendant- 
appellants.

BRYANT, Judge.

Where plaintiff had a right to enter defendants’ properties pursuant 
to a valid easement, we affirm the trial court’s ruling of summary judg-
ment in favor of plaintiff. 

In 1911, the predecessor to plaintiff Duke Energy Progress, Inc., 
recorded with the Wake County Register of Deeds, an easement over a 
50-foot strip of land for the purpose of maintaining high-voltage power 
lines. The easement granted the right to maintain, operate, and “keep in 
right” the easement (hereinafter “Easement Agreement”). In addition, 
the Easement Agreement grants plaintiff “the right to clear and keep 
cleared, at least fifty (50) feet of the said right of way, and the perpetual 
right to maintain, operate[,] and keep in repair the line . . . .” Over the 
next century, as the area developed, the property remained burdened by 
the easement. 

Defendants David E. Tyson and Treva W. Tyson (“the Tysons”) pur-
chased their property in 1995. Defendants John M. Kane and Katherine 
K. Kane (“the Kanes”) purchased their property in 2013. Both properties 
were subject to the recorded easement, which was in their chain of title 
and over which the power lines were visible. In 2017, the Kanes sold 
their property to defendants William Bateman Nicholson, Jr., and Lauren 
Elizabeth Stange (together “the Kane Successors”), who were made par-
ties to the lawsuit. The Kanes remained named parties as permitted by 
Rule 25(d). We refer to all of the above, whose properties were subject 
to the recorded easement, collectively, as “defendants.”
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DUKE ENERGY PROGRESS, INC. v. KANE

[265 N.C. App. 1 (2019)]

In late December 2014, plaintiff conducted routine maintenance 
of the power line and discovered two trees inside the 50-foot radius: a 
44-foot tall willow tree on the Kanes’ property and a 57-foot tall dawn 
redwood tree on the Tysons’ property. The power line was 10 feet above 
the willow tree and 6 feet above the redwood tree. Due to their height, 
species, character, and proximity, plaintiff determined it was necessary 
to remove both trees because the power lines were susceptible to snag 
and could interfere with providing electricity to its customers. Plaintiff 
notified defendants of its concerns that necessitated its intent to remove 
the trees and requested access to defendants’ properties. Defendants 
denied plaintiff access.

On 18 May 2015, plaintiff filed a complaint for declaratory relief to 
enforce the Easement Agreement––specifically, for plaintiff to enter 
the properties and remove the trees. Plaintiff also sought a preliminary 
injunction to prevent defendants from interfering with plaintiff’s entry 
onto their properties. On 4 June 2015, plaintiff’s motion for preliminary 
injunction was granted in part as to the redwood tree and denied in part 
as to the willow tree. The trial court found that while the redwood tree 
presented eminent risk of damage to the power line, the willow tree was 
not likely to cause damage.

On 3 March 2016, plaintiff filed an amended complaint. In response, 
defendants filed an answer and asserted counterclaims including a 
color of title counterclaim, to wit: that “[t]he easement holder[,] under 
the terms of the easement agreement[,] abandoned the easement on or 
about the year 1914 by failing to occupy and use the easement-bound 
property.” Plaintiff filed a motion to dismiss and reply to the counter-
claims. By order dated 17 October 2016, the trial court dismissed defen-
dants’ color of title claim under the Marketable Title Act. 

On 17 April 2017, plaintiff moved for summary judgment on all 
claims and counterclaims presented by defendants. Plaintiff requested 
the motion be granted on grounds that:

1. [Plaintiff] is entitled to judgment as a matter of law on 
its claim for Declaratory Judgment because the plain 
and unambiguous language of the easement agree-
ment allows [plaintiff] to remove both trees at issue in 
this lawsuit;

2. [Plaintiff’s] claim is not barred by the statute of limita-
tions because [plaintiff] asserted its claim to remove 
an encroachment within the applicable twenty-year 
limitations periods; and 
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DUKE ENERGY PROGRESS, INC. v. KANE

[265 N.C. App. 1 (2019)]

3. Defendants’ counterclaims for a “prescriptive ease-
ment” and an “adverse easement” over their own 
property fails because, to the extent such claims exist 
under North Carolina law, there is no evidence of  
[d]efendants’ hostile use of the easement area through-
out the twenty-year prescriptive period.

Defendants also moved for summary judgment asserting plaintiff’s 
action was barred by the statute of limitations. The cross-motions were 
heard before the Honorable R. Allen Baddour, Judge presiding, who 
granted plaintiff’s motion and denied defendants’ motion on 6 November 
2017. Defendants appeal.

_______________________________________

On appeal, defendants challenge the trial court’s grant of summary 
judgment in favor of plaintiff contending that the Easement Agreement 
is ambiguous and presents a genuine issue of material fact. 

“Our standard of review of an appeal from summary judgment is de 
novo; such judgment is appropriate only when the record shows that 
there is no genuine issue as to any material fact and that any party is enti-
tled to a judgment as a matter of law.” In re Will of Jones, 362 N.C. 569, 
573, 669 S.E.2d 572, 576 (2008) (citation and quotation marks omitted).

Rule 56 of the North Carolina Rules of Civil Procedure provides that 
any party is entitled to judgment as a matter of law “if the pleadings, 
depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact[.]” N.C. Gen. Stat. § 1A-1, Rule 56(c) (2017). “In a motion 
for summary judgment, the evidence presented to the trial court must 
be . . . viewed in a light most favorable to the non-moving party.” Hart 
v. Brienza, 246 N.C. App. 426, 430, 784 S.E.2d 211, 215 (2016) (citations 
and quotation marks omitted). 

A party moving for summary judgment may prevail if it 
meets the burden (1) of proving an essential element of 
the opposing party’s claim is nonexistent, or (2) of show-
ing through discovery that the opposing party cannot pro-
duce evidence to support an essential element of his or 
her claim. . . . If the moving party meets this burden, the 
non-moving party must in turn either show that a genuine 
issue of material fact exists for trial or must provide an 
excuse for not doing so. 

Id. 
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I.  Statute of Limitations

[1] First, defendants assert that plaintiff’s claims are procedurally barred 
by the statute of limitations as both the willow tree and the redwood 
tree had been planted outside the statute of limitations. Defendants con-
cede the twenty-year statute of limitations applies to the willow tree, but 
argue that the willow tree has been planted for over thirty years–outside 
the period for plaintiff to assert claims. We note that since defendants 
filed for appellate review of the trial court’s order, the willow tree has 
been felled. As the redwood tree remains in dispute, we will address 
defendants’ issues as to the redwood tree only. 

Ordinarily, the question of whether a cause of action is 
barred by the statute of limitations is a mixed question of 
law and fact. However, when the bar is properly pleaded 
and the facts are admitted or are not in conflict, the ques-
tion of whether the action is barred becomes one of law 
and summary judgment is appropriate.

Pembee Mfg. Corp. v. Cape Fear Const. Co., 313 N.C. 488, 491, 329 S.E.2d 
350, 353 (1985) (internal citations omitted).

An easement, while considered to be an incorporeal hereditament, 
is also real property because it “implies an interest in the land” that 
grants a degree of control over a specified portion of land. Duke Energy 
Carolinas, LLC v. Gray, 369 N.C. 1, 6, 789 S.E.2d 445, 448 (2016). Our 
Supreme Court has stated an encroachment on an easement is consid-
ered an injury to that interest in real property and therefore, subject to 
N.C. Gen. Stat. § 1-40 (2017), which governs injuries to real property. See 
id. Specifically, where a plaintiff’s claim does not allege damages for any 
injury to an easement but instead seeks to regain control over its use 
of the easement, such claims are subject to the twenty-year statute of 
limitations in N.C.G.S. § 1-40. Id.

Defendants, however, argue plaintiff’s claims are subject to a 
shorter statute of limitations because color of title exists. Specifically, 
defendants argue N.C. Gen. Stat. § 1-38 governs because plaintiff’s title 
is defective–leaving ambiguity as to defendants’ right to grow trees at 
their residences. As the redwood tree has been planted for over seven 
years, defendants argue plaintiff is barred from asserting claims. For the 
following reasons, we overrule defendants’ argument on appeal. 

Under N.C. Gen. Stat. § 1-38, no action shall be sustained against 
a possessor of real property that is known and visible under color of 
title for seven years. N.C.G.S. § 1-38 (2017). “Color of title is bestowed 
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by an instrument that purports to convey title to land but fails to do 
so[.]” White v. Farabee, 212 N.C. App. 126, 132, 713 S.E.2d 4, 9 (2011) 
(emphasis added). “When the description in a deed embraces not only 
land owned by the grantor but also contiguous land which he does not 
own, the instrument conveys the property to which grantor had title and 
constitutes color of title to that portion which he does not own.” Price  
v. Tomrich Corp., 275 N.C. 385, 391, 167 S.E.2d 766, 770 (1969) (empha-
sis added). 

Defendants’ express statement in their brief contradicts their posi-
tion that color of title exists: “[t]here is little dispute that [plaintiff], the 
current ‘heirs, successors, and assigns’, ‘forever’ holds this easement 
right for its stated purposes. There is little dispute that [plaintiff] has 
the right to maintain the lines.” Accordingly, defendants mooted their 
statute of limitations claim based on color of title where they acknowl-
edge plaintiff “forever holds [the] easement right” and “has the right to 
maintain the lines.” Defendants’ argument is overruled. 

II.  Scope of Easement Agreement

[2] Next, defendants argue the trial court erred in failing to determine 
the scope of the easement which would cause the “least injury” to defen-
dants’ residential property. We disagree.

“[T]he interpretation of documents, including deeds and wills, is 
generally an issue of law unless a document is ambiguous on its face 
and, as such, is also reviewable de novo.” Simmons v. Waddell, 241 N.C. 
App. 512, 518–19, 775 S.E.2d 661, 670 (2015). “When courts are called 
upon to interpret deeds or other writings, they seek to ascertain the 
intent of the parties, and, when ascertained, that intent becomes the 
deed, will, or contract.” Id. at 520, 775 S.E.2d at 671 (citation and quota-
tion marks omitted).

“An express easement in a deed, as in the instant case, is, of course, 
a contract.” Id. (citation and quotation marks omitted).

A contract which is plain and unambiguous on its face will 
be interpreted as a matter of law by the court. If the agree-
ment is ambiguous, however, interpretation of the con-
tract is a matter for the jury. Ambiguity exists where the  
contract’s language is reasonably susceptible to either of 
the interpretations asserted by the parties. 

Id. (internal citations and quotation marks omitted). 
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Here, the Easement Agreement delineates plaintiff’s right to enter 
on the properties which also includes the right to clear any interferences 
affecting the easement:

And the [grantors] bargain, sell, grant and convey unto 
[grantee] . . . the right to clear and keep cleared, at least 
fifty (50) feet of the [easement], and the perpetual right 
to maintain, operate, and keep in repair the [power] line 
or lines[.]” And the [grantee], his heirs, successors and 
assigns shall have the right to cut and remove on either 
side of the [easement] any timber, trees, overhanging 
branches, or other obstructions, which do or may endan-
ger the safety or interfere with the use of the poles, tow-
ers, or fixtures or wires thereto attached[.] 

Also within the Easement Agreement was a condition placed upon plain-
tiff’s clearing right that stated, plaintiff “entering upon the [easement] 
over the land of the [grantors], shall do so at such place and manner as 
will do the least injury to the lands and crops of the [grantors].

On its face, there is little ambiguity in the language of the Easement 
Agreement and the circumstances surrounding its creation that the 
grantors intended for the grantees––now plaintiff––to access the land 
in order to “construct, operate[,] and maintain [the easement] for the 
purpose of transmitting electric or other power or telephone or tele-
graph lines[.]” The Easement Agreement expressly gives plaintiff a clear, 
unequivocal right to enter the land and clear any interferences consis-
tent with the easement right. However, the condition noted above indi-
cates that plaintiff’s right is not absolute; and thereby, the removal must 
be justified and reasonable. See Weyerhaeuser Co. v. Carolina Power 
& Light Co., 257 N.C. 717, 719, 127 S.E.2d 539, 541 (1962) (“When the 
language of a contract is clear and unambiguous, effect must be given to 
its terms, and the court, under the guise of constructions, cannot reject 
what the parties inserted or insert what the parties elected to omit.”).

In reviewing the record, we note the trial court’s preliminary injunc-
tion order set forth evidence presented by plaintiff as to the redwood 
tree’s interference with the easement and need to remove the tree:

3. A fifty-seven foot tall dawn redwood tree [] stands on 
[the Tysons’ property] and also stands within [plain-
tiff’s] easement. . . . The [redwood tree] reaches above 
the power line and is only six feet away from the 
power line horizontally. The [trial c]ourt finds as a fact 
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that the [redwood tree] poses an eminent risk of con-
tact with and damage to the power line. 

4. The only safe way for [plaintiff] to remove the [red-
wood tree] is to come upon [the Tysons’ property] 
and to station machinery, equipment, and personnel 
within the easement. 

Additionally, the trial court in its conclusion of law stated:

4. [Plaintiff] has also shown that the issuance of a  
[p]reliminary [i]njunction is necessary to prevent an 
irreparable injury, namely a widespread power outrage 
that could impact thousands of Wake County citizens. 

(emphasis added). The trial court’s findings of fact and conclusions of 
law are not disputed by either party. Therefore, it remains a matter  
of record that the removal of the redwood tree was necessary to prevent 
irreparable injury to plaintiff’s easement. Additionally, the entry onto the 
Tysons’ property was within reason and the least injurious. 

Alternatively, defendants have asked this Court to interpret broadly 
the condition within the Easement Agreement to mean that plaintiff 
is limited to what it can do within the easement. However, where the 
Easement Agreement is clear as to plaintiff’s rights to the easement, 
we decline to impose further restrictions on that right. See Gaston Cty. 
Dyeing Mach. Co. v. Northfield Ins. Co., 351 N.C. 293, 300, 524 S.E.2d 
558, 563 (2000) (“[T]he courts must enforce the contract as written; they 
may not, under the guise of construing an ambiguous term, rewrite the 
contract or impose liabilities on the parties not bargained for and found 
therein.” (citation omitted)). 

Accordingly, the trial court’s ruling is 

AFFIRMED.

Judge INMAN concurs.

Judge DIETZ concurs with separate opinion.

DIETZ, Judge, concurring in the judgment.

The majority correctly holds that the twenty-year limitations period 
in N.C. Gen. Stat. § 1-40 applies in this case, not the seven-year limitations 
period for possession under color of title in N.C. Gen. Stat. § 1-38. Color 
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of title requires “a writing that purports to pass title to the occupant but 
which does not actually do so either because the person executing the 
writing fails to have title or capacity to transfer the title or because of 
the defective mode of conveyance used.” McManus v. Kluttz, 165 N.C. 
App. 564, 568, 599 S.E.2d 438, 443 (2004). So in this case, the seven-year 
limitations period would apply only if Defendants could show that any 
of them acquired the property under a deed that purported to grant title 
free of Duke Energy’s utility easement, although that easement in fact 
remained. Defendants have not made that showing; indeed, they con-
cede that Duke Energy holds an easement across their property, they 
merely dispute the scope of that easement.

Likewise, the majority correctly holds that the easement is unam-
biguous and permits Duke Energy to clear trees within the path of the 
easement. The terms of the easement give Duke Energy “the right to 
clear and keep cleared, at least fifty (50) feet of the said right of way.” 
There is no dispute that the redwood tree is within this fifty-foot right 
of way. Thus, as a matter of law, the easement permits Duke Energy to 
clear the redwood tree.

Defendants contend that Duke Energy’s absolute authority to cut 
down any trees within the right of way is curbed by two separate pro-
visions in the easement. The first states that Duke Energy “shall have 
the right to cut and remove on either side of the said right of way any 
timber, trees, overhanging branches, or other obstructions, which do or 
may endanger the safety or interfere with” the utility lines. This provi-
sion addresses trees not within the right of way, but whose branches 
extend into it. That is not the redwood tree in this case; that tree itself is 
inside the right of way. 

The second provision states that Duke Energy “in entering upon 
said right of way . . . shall do so at such place and manner as will do the 
least injury to the lands.” This provision protects other property that  
the company may encounter as it enters the easement to clear it; it does 
not limit the company’s “right to clear and keep cleared” the right of way 
by cutting down any trees that are within it. 

Because the language of the easement unambiguously permits Duke 
Energy to remove the redwood tree, I concur in the majority’s opinion. 
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IN tHE MattER Of H.N.D. & l.N.a-D. 

No. COA18-958

Filed 16 April 2019

1. Termination of Parental Rights—grounds for termination—
dependency—sufficiency of evidence

The trial court properly terminated a mother’s parental rights 
to her children based on dependency where there existed clear, 
cogent, and convincing evidence to support the court’s findings of 
fact detailing (1) the mother’s inability to provide care or supervi-
sion for her children—based on a prolonged history of domestic 
violence issues in the home and the mother’s failure to engage in 
recommended services—and (2) the likelihood of that inability to 
continue into the foreseeable future. 

2. Appeal and Error—mootness—permanency planning order—
ceasing reunification efforts—subsequent termination of 
parental rights—independent basis

A mother’s appeal from a permanency planning order ceasing 
efforts to reunify her with her children was rendered moot by an 
order terminating her parental rights where the latter order con-
tained findings of fact and conclusions of law independent of the 
permanency planning order. 

Appeal by Respondent-Appellant Mother from orders entered  
28 March 2017 and 27 June 2018 by Judge Cheri Siler-Mack in Cumberland 
County District Court. Heard in the Court of Appeals 27 February 2019.

Elizabeth Kennedy-Gurnee for Petitioner-Appellee Cumberland 
County Department of Social Services.

Miller & Audino, LLP, by Jeffrey L. Miller, for Respondent-Appellant.

Stephen M. Schoeberle for Guardian ad Litem.

COLLINS, Judge.

Respondent-Appellant Mother (Mother) appeals from orders ceas-
ing reunification efforts with and terminating her parental rights to her 
minor children L.N.A-D. (Lee) and H.N.D. (Hank)1 (collectively, the 

1. Pseudonyms are used to protect the minors’ identities.
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Children). She contends that the trial court erred by making various 
findings of fact and conclusions of law in both orders. We affirm in part 
and dismiss in part.

I.  Background

On 24 February 2014, Petitioner-Appellee Cumberland County 
Department of Social Services (“DSS”) filed a juvenile petition alleging 
that Lee was neglected and dependent. The DSS petition alleged the fol-
lowing: (1) Mother had a history of domestic violence with Lee’s father 
Jerry Dennings; (2) Mother and Dennings had a physical altercation on 
or about 27 December 2013 in which Dennings hit Mother in Lee’s pres-
ence and forced her out of the house threatening to kill her if she took 
Lee, after which Mother left Lee with Dennings; (3) Mother stated that 
she attempted to retrieve Lee from the house on 30 December 2013, but 
could not do so because Dennings fired a gun at her; (4) Dennings was 
involved in a physical altercation with another woman involving a gun 
in Lee’s presence on 17 February 2014; (5) the police came to Dennings’ 
house on 17 February 2014, Dennings fled as a result leaving Lee 
unsupervised, and Mother retrieved Lee the same day; (6) starting on  
17 February 2014, Mother told social workers she had moved with Lee 
into the house of another man with whom she had children, and with 
whom she had a similar history of domestic violence, including multiple 
physical altercations in the presence of Mother’s children.

DSS obtained nonsecure custody of Lee on 24 February 2014. On  
5 May 2014, pursuant to an agreement between DSS and Mother, the trial 
court adjudicated Lee dependent because of domestic violence issues, 
and on 26 June 2014 a disposition order was entered. On 18 November 
2014, an initial permanency planning hearing took place, and the trial 
court established a plan of reunification with Mother. In its permanency 
planning order, the trial court found that Mother and Dennings contin-
ued to reside together as a couple and that they had not appropriately 
addressed their domestic violence issues. The trial court thus concluded 
that it was not possible for Lee to return to his parents’ custody because 
the conditions which had led to his removal had not yet been allevi-
ated. Subsequent permanency planning orders continued with a plan  
of reunification.

Following Hank’s birth on 3 April 2015, DSS filed a petition alleg-
ing that Hank was neglected and dependent. The 17 April 2015 petition 
described the findings from the prior order adjudicating Lee dependent, 
and alleged continuing issues between Mother and Dennings, including a 
17 April 2015 argument in which Dennings threatened to break Mother’s 
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neck. DSS obtained nonsecure custody of Hank on 17 April 2015. At a 
23 September 2015 hearing, DSS and Mother stipulated to Hank’s depen-
dent status because of domestic violence issues. On 24 May 2014, the 
trial court entered an adjudication and disposition order adjudicating 
Hank dependent. 

By written order entered 24 March 2017, the trial court ordered the 
primary permanent plans for both Lee and Hank to be adoption, and 
no longer reunification with Mother. In so doing, the trial court found 
a “long and enduring” history of domestic violence between Mother 
and Dennings, including an incident in August 2016 in which Dennings 
was arrested for assaulting Mother with a deadly weapon and Mother 
sought a restraining order against Dennings. The orders were entered on  
28 March 2017, and Mother timely preserved her right to appeal them  
on 30 March 2017. Subsequent permanency planning orders continued 
with the plan of adoption.

On 19 September 2017, DSS filed a petition to terminate Mother’s 
rights to the Children. Hearings took place in February and March 
2017, after which the trial court entered an order terminating Mother’s 
parental rights on 27 June 2018. Mother timely noticed her appeal of the 
permanency planning order ceasing reunification efforts and the order 
terminating her parental rights on 18 July 2018. 

II.  Appellate Jurisdiction

This Court has jurisdiction to hear Mother’s appeal under N.C. Gen. 
Stat. § 7B-1001(a)(5) (2017)2 and Mother is a proper party under N.C. 
Gen. Stat. § 7B-1002(4) (2017).

III.  Issues on Appeal

Mother raised the following issues on appeal: (1) whether the trial 
court erred in ceasing reunification efforts with Mother; and (2) whether 
the trial court erred in terminating Mother’s parental rights. Because we 
conclude that the trial court did not err regarding the termination of 
parental rights, a conclusion which renders Mother’s appeal of the ces-
sation of reunification efforts moot and obviates analysis thereof, we 
will address the termination of parental rights first.

2. N.C. Gen. Stat. § 7B-1001 was amended effective 1 January 2019 such that appeals 
involving orders terminating parental rights made after that date now lie directly to our 
Supreme Court. 2017 N.C. Sess. Laws ch. 41, § 8.(a); compare N.C. Gen. Stat. § 7B-1001(a) 
(2017) (jurisdiction with Court of Appeals prior to 1 January 2019), with N.C. Gen. Stat. 
§ 7B-1001(a1) (2017) (jurisdiction with Supreme Court from 1 January 2019 onward). 
Since Mother’s appeal was noticed prior to 1 January 2019, we have jurisdiction to hear 
Mother’s appeal.
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IV.  Analysis

a.  Order Terminating Parental Rights

A termination-of-parental-rights proceeding is a two-step process. 
In re D.A.H.-C., 227 N.C. App. 489, 493, 742 S.E.2d 836, 839 (2013). In 
the initial adjudication phase, the petitioner has the burden to “show 
by clear, cogent and convincing evidence that a statutory ground to 
terminate exists” under N.C. Gen. Stat. § 7B-1111 (2017). Id. (citation 
omitted). If the petitioner meets its evidentiary burden with respect to 
a statutory ground and the trial court concludes that the parent’s rights 
may be terminated, then the matter proceeds to the disposition phase, 
at which the trial court determines whether termination is in the best 
interests of the child. In re T.D.P., 164 N.C. App. 287, 288, 595 S.E.2d 
735, 736-37 (2004). If the trial court so determines, it may terminate the 
parent’s rights in its discretion. In re Howell, 161 N.C. App. 650, 656, 589 
S.E.2d 157, 161 (2003).

In reviewing a trial court’s order to terminate parental rights, this 
Court must first determine, with respect to the adjudication phase, 
whether the “findings of fact are supported by clear, cogent and con-
vincing evidence[.]” In re S.N., 194 N.C. App. 142, 145-46, 669 S.E.2d 
55, 58 (2008) (citation omitted). “Clear, cogent and convincing describes 
an evidentiary standard stricter than a preponderance of the evidence, 
but less stringent than proof beyond a reasonable doubt,” and requires 
“evidence which should fully convince.” In re Mills, 152 N.C. App. 1, 
13, 567 S.E.2d 166, 173 (2002) (citations omitted). If satisfied that the 
record contains clear, cogent, and convincing evidence supporting  
the findings of fact, the Court must then determine whether the findings 
of fact support the trial court’s conclusions of law. S.N., 194 N.C. App. 
at 146, 669 S.E.2d at 58-59. This Court reviews the trial court’s legal con-
clusions de novo. Id. Finally, with respect to the disposition phase, this 
Court reviews a trial court’s decision that termination is in the best inter-
ests of the child for abuse of discretion, and will reverse only where the 
trial court’s decision is “manifestly unsupported by reason.” Id. (quoting 
Clark v. Clark, 301 N.C. 123, 129, 271 S.E.2d 58, 63 (1980)).

[1] Our analysis of the order terminating Mother’s rights is limited to 
whether the trial court erred in the adjudication phase, by either (1) 
making findings of fact unsupported by clear, cogent, and convinc-
ing evidence, or (2) by erroneously concluding that N.C. Gen. Stat.  
§ 7B-1111 provides grounds to terminate Mother’s rights to the Children. 
Mother does not argue that the trial court erred in the disposition phase, 
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i.e., in deciding that termination of her rights was in the best interests of 
the Children, and as such that issue is not before us.

In its order, the trial court concluded that the following five sepa-
rate grounds existed to terminate Mother’s rights: (1) neglect, N.C. Gen. 
Stat. § 7B-1111(a)(1); (2) failure to make reasonable progress, N.C.  
Gen. Stat. § 7B-1111(a)(2); (3) failure to pay for the Children’s care,  
N.C. Gen. Stat. § 7B-1111(a)(3); (4) dependency, N.C. Gen. Stat.  
§ 7B-1111(a)(6); and (5) abandonment, N.C. Gen. Stat. § 7B-1111(a)(7). 
A determination that any of the grounds existed is sufficient to affirm. 
T.D.P., 164 N.C. App. at 290-91, 595 S.E.2d at 738. 

The trial court concluded that grounds existed to terminate Mother’s 
rights under N.C. Gen. Stat. § 7B-1111(a)(6), which sets forth that a par-
ent’s rights to her child may be terminated if “the parent is incapable 
of providing for the proper care and supervision of the juvenile, such 
that the juvenile is a dependent juvenile within the meaning of [N.C. 
Gen. Stat. §] 7B-101, and that there is a reasonable probability that such 
incapability will continue for the foreseeable future.” N.C. Gen. Stat.  
§ 7B-1111(a)(6).

The trial court made the following pertinent and specific findings of 
fact underpinning its conclusion that N.C. Gen. Stat. § 7B-1111(a)(6) is 
applicable in this case: 

65. The juveniles are dependent as defined by N.C. Gen. 
Stat. § 7B-101(9) in that the Respondent Mother does not 
have an ability to provide care or supervision to the juve-
niles based on her unwillingness to remain independent 
from the Respondent Father, as well as her issues with 
domestic violence, instability, and untreated mental health 
issues. Additionally, the Respondent Father does not have 
an ability to provide care of supervision for the juveniles 
based on his untreated mental health issues that result in 
explosive anger outbursts, substance abuse issues, and 
issues of domestic violence.

66. The Court finds that these causes or conditions prevent 
the Respondents from having the ability to parent in that 
both the Respondent Mother and the Respondent Father 
continue to minimalize the seriousness of the domestic 
violence between them, as well as the Respondent Father’s 
failure to acknowledge any issues with substance abuse.

67. The Court accepted as evidence the previously com-
pleted examinations from the underlying files wherein the 
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Respondents were examined by a psychiatrist, physician, 
public or private agency or any other expert to ascer-
tain the parent’s ability to care for the juveniles resulting  
in the Respondent Father’s Comprehensive Mental Health 
Assessment/Parenting Evaluation submitted to the Court 
as Cumberland County Department of Social Services 
Exhibit #13, and the Respondent Mother’s Comprehensive 
Mental Health Assessment/Parenting Evaluation submit-
ted to the Court as Cumberland County Department of 
Social Services Exhibit #12. The Court finds, based on 
these reports, the following:

a. In 2014, the Respondent Father completed a 
Comprehensive Mental Health Assessment and Parenting 
Evaluation as ordered by the Court. It was noted that the 
Respondent Father has a significant history of mental 
health issues, substance abuse, and legal problems. He 
was previously diagnosed by the Haymount Institute with 
Mood Disorder NOS, Alcohol Abuse, Nicotine Dependence, 
Cannabis Dependence, Opioid Dependence, Amphetamine 
(Ecstasy) Dependence, Bipolar Disorder, Post Traumatic 
Stress Disorder, and Intermittent Explosive Disorder. His 
current diagnosis included Adjustment Disorder with 
mixed anxiety and depressed mood and Cannabis Use 
Disorder-mild. It was recommended that the Respondent 
Father reengage in mental health treatment to address his 
depressive and anxious symptoms, engage in individual 
therapy to address coping skills and anger management, 
continue with substance abuse counseling and treatment 
to address triggers that could lead him to use again, engage 
in couples’ counseling to address the issues of violence 
and power and control evident in his relationships, and 
see a psychiatrist for medication management if the thera-
pist believes medication management would be helpful. 
The Court finds that the Respondent Father did not engage 
in the recommended services.

b. In 2014, the Respondent Mother completed a 
Comprehensive Mental Health Assessment and Parenting 
Evaluation as ordered by the Court. During the evaluation, 
the assessor noted that the Respondent Mother attempted 
to present herself in a favorable manner, which invalidated 
the results. The Respondent Mother appeared to minimize 
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her problems, and there were discrepancies between 
the information that the Respondent Mother provided  
and the Respondent Mother’s collateral records. The 
Respondent Mother did not report any symptoms that met 
the criteria for a mental health diagnosis; however, the 
tests results were invalid and suggested she may exhibit 
some signs of hypervigilance. The assessor also noted as 
part of her evaluation that the Respondent Mother was 
residing with the Respondent Father Dennings and that 
their relationship was fraught with domestic violence. It 
was recommended that the Respondent Mother complete 
family counseling with her children, complete couples’ 
counseling with the Respondent Father to address their 
dynamic of domestic violence, and that she participate in 
individual counseling to address barriers to having healthy 
relationships. The Court finds that the Respondent Mother 
did not engage in the recommended services, especially 
as it pertains to the couples counseling needed to address 
the dynamic of domestic violence and she quit individual 
counseling before her therapist released her.

68. The Court finds, based on the above mental health 
assessments and the willful failure of the Respondents to 
engage in the recommended services, that the Respondents 
are currently incapable of providing for the proper care 
and supervision for the juveniles and that there is a rea-
sonable probability that such incapability will continue for 
the foreseeable future due to the lack of completion of ser-
vices and the repetition of the domestic violence pattern 
seen in this matter, particularly with respect to the August 
2016 incident.

69. The Court finds that Respondent Parents lack an 
appropriate alternative child care arrangement in that 
no kin or relative has been appropriate or given by the 
Respondents throughout the pendency of the case.

Based upon these findings, the trial court concluded that Mother’s 
rights were subject to termination under N.C. Gen. Stat. § 7B-1111(a)(6).

There is clear, cogent, and convincing record evidence to support 
these findings of fact. In his testimony before the trial court, Dennings 
admitted to (1) being diagnosed with explosive disorder and (2) using 
drugs a week before the hearing and failing to complete substance 
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abuse counseling. The record also contains evidence that Dennings was 
charged with criminal child neglect in 2014 for a physical altercation 
with a woman other than Mother that involved a gun and took place 
in Lee’s presence. Regarding the history of domestic violence between 
Mother and Dennings, the record contains: (1) evidence that Mother 
told a social worker that Dennings had threatened to “break her face[,]” 
threatened to kill her, and subsequently shot a gun at her in 2013; (2) an 
Incident Report from the Fayetteville Police Department describing the 
August 2016 incident for which Dennings was arrested for assault with a 
deadly weapon because he “pistol whipped [Mother] with his handgun[,]” 
and noting that Mother was hospitalized as a result and initially sought 
to press charges against Dennings for the assault; and (3) the Domestic 
Violence Impact Statement filled out by Mother on the day of the August 
2016 incident, in which she describes being choked by Dennings both 
in an earlier incident in 2013 and in the August 2016 incident in which 
Dennings allegedly pistol-whipped her. The record also contains evi-
dence that Mother conceded that the Children were dependent in the 
meaning of N.C. Gen. Stat. § 7B-101 based upon the dynamic of domestic 
violence between her and Dennings. In its 5 May 2014 order adjudicat-
ing Lee dependent, the trial court noted that Mother had stipulated with 
DSS that she was “unable to provide for the care, control and super-
vision of” Lee, and stipulated that Lee was dependent “due to domes-
tic violence,” including the December 2013 incident where Mother and 
Dennings had a physical altercation in Lee’s presence. Additionally, in 
an executed Stipulation Agreement dated 9 June 2015 between Mother, 
DSS, and Hank’s guardian ad litem, Mother agreed to Hank’s dependency 
adjudication based upon the fact that she and Dennings “were unable to 
provide for the care or supervision of the juvenile” because of “[d]omes-
tic violence,” and also expressly agreed to the incorporation of certain 
allegations from the relevant petition as factual bases for the order adju-
dicating Hank’s dependency, including (1) Mother’s “history of domestic 
violence with . . . Dennings,” (2) that Mother had engaged in a physical 
altercation with Dennings in December 2013 while Lee was in their care, 
and (3) that Mother had not substantially completed services ordered 
by the court. We thus determine that the trial court’s findings regard-
ing Dennings’ issues, the existing pattern of domestic violence between 
Mother and Dennings, and the Children’s resulting dependency are each 
supported by clear, cogent, and convincing evidence in the record.

The record also contains clear, cogent, and convincing evidence 
that Mother was, is, and will likely remain unwilling to cut Dennings out 
of her and the Children’s lives, despite their troubled history together. 
Before the trial court, Mother testified that she did not follow through 
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with pressing charges against Dennings for the August 2016 incident 
because it would interfere with her work. Mother also testified that: (1) 
she facilitated contact between Dennings and the Children during one 
of her visits with the Children in January 2017, despite having knowl-
edge that the trial court had ordered Dennings was to have no contact 
with the Children at the time; (2) she had seen Dennings socially with-
out the Children as recently as February 2018; and (3) she intends to 
have contact with Dennings going forward “when it’s involving the kids  
and stuff[.]”

Mother is correct that she and Dennings were never ordered not to 
have contact with each other. But whether Mother was legally required 
to stay away from Dennings is not a question before us today. A ques-
tion that is before us today is whether Mother is incapable of providing 
for the proper care and supervision of her children, and if so, whether 
Mother’s incapability is reasonably probable to continue into the  
foreseeable future. N.C. Gen. Stat. § 7B-1111(a)(6). Despite the fact  
that Mother was and remains free to maintain a relationship with 
Dennings, Mother’s stated intent to keep Dennings in her life—and 
importantly, to keep Dennings in the Children’s lives—in spite of the 
enduring pattern of violence Mother has suffered at Dennings’ hands3 
is clear, cogent, and convincing evidence that Mother is incapable of 
providing for the proper care and supervision of the Children, such that 
the Children are dependent in the meaning of N.C. Gen. Stat. § 7B-101 
(2017), and that there is a reasonable probability that the incapability 
will continue for the foreseeable future. N.C. Gen. Stat. § 7B-1111(a)(6). 
We accordingly conclude that the trial court was authorized to terminate 
Mother’s rights to the Children pursuant to N.C. Gen. Stat. § 7B-1111(a)(6), 
and we affirm the trial court’s decision to do so on that basis.

Because we affirm the trial court’s termination of Mother’s parental 
rights under N.C. Gen. Stat. § 7B-1111(a)(6), we need not address the 
other grounds upon which termination was based. T.D.P., 164 N.C. App. 
at 290-91, 595 S.E.2d at 738.

b.  Order Ceasing Reunification

[2] Mother also contends that the trial court erred in ceasing reunifica-
tion efforts with her in its 26 October 2016 order. 

3. Whether Mother “was the victim, and not the perpetrator or aggressor” in her his-
tory of violence with Dennings is of no moment. In re J.S., 182 N.C. App. 79, 86, 641 S.E.2d 
395, 399 (2007) (“The purpose of the adjudication and disposition proceedings should not 
be morphed on appeal into a question of culpability regarding the conduct of an individual 
parent. The question this Court must look at on review is whether the court made the 
proper determination in making findings and conclusions as to the status of the juvenile.”). 
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In In re V.L.B., 164 N.C. App. 743, 596 S.E.2d 896 (2004), this Court 
held that a mother’s appeal from a permanency planning order ceasing 
reunification efforts with her was rendered moot by the trial court’s sub-
sequent order terminating her parental rights. Id. at 745, 596 S.E.2d at 
897. The In re V.L.B. Court so held because the trial court “made inde-
pendent findings and conclusions that d[id] not rely on the permanency 
planning order” in the order terminating the mother’s parental rights 
after it heard the testimony of witnesses and admitted the underlying 
case file into evidence. Id. 

The trial court here followed the same course. The trial court spe-
cifically found in its order ceasing reunification efforts that “termina-
tion of parental rights should not be pursued” at the time of that order. 
Months later, after taking significant additional testimony and admitting 
the case file into evidence, the trial court made extensive findings of 
fact and conclusions of law not found in the order ceasing reunification 
efforts, and terminated Mother’s parental rights. Notably, these included 
findings regarding then-current conditions leading the trial court to con-
clude that N.C. Gen. Stat. § 7B-1111(a)(6) was applicable at that time.

Since we conclude that the trial court did not err in terminating 
Mother’s parental rights, and since, like in In re V.L.B., the order termi-
nating Mother’s parental rights made findings of fact and conclusions of 
law independent of the order ceasing reunification efforts, we conclude 
that Mother’s appeal of the order ceasing reunification efforts with her 
has been rendered moot.

V.  Conclusion

Because we conclude that the trial court’s findings of fact are sup-
ported by clear, cogent, and convincing evidence in the record, that the 
findings of fact support the trial court’s conclusions of law, and because 
Mother has not challenged the trial court’s determination that termina-
tion of Mother’s rights is in the best interests of the Children, we hold 
that the trial court did not err in terminating Mother’s parental rights. We 
further hold that the question of whether the trial court erred in ceasing 
reunification efforts was rendered moot by the proper termination order.

We accordingly affirm the trial court’s order terminating Mother’s 
parental rights and dismiss Mother’s appeal of the permanency planning 
order ceasing reunification efforts.

AFFIRMED IN PART AND DISMISSED IN PART.

Judges DILLON and INMAN concur.
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BEttY BURDEN JaCKSON, NaNCY BURDEN EllIOtt; JaMES BURDEN,  
REBECCa BURtON BEll, DaRREN BURtON, ClaRENCE BURtON, JR.  

aND JOHN BURDEN, PlaINtIffS

v.
DON JOHNSON fOREStRY, INC. aND EaSt CaROlINa tIMBER, llC, aND  

NEllIE BURDEN WaRD, alBERt R. BURDEN, lEvY BURDEN,  
ClaRENCE l. BURDEN aND BRENDa B. MIllER, OtHER GRaNDCHIlDREN DEfENDaNtS, 
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v.
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aND taRSHa DUDlEY, aND EStatE Of flORIDa BaZEMORE BY aND tHROUGH ItS 
aDMINIStRatOR, MaRIa JONES, tHIRD-PaRtY/COUNtERClaIM DEfENDaNtS 

No. COA18-354-2

Filed 16 April 2019

1. Estates—life tenancy—timber harvesting—remaindermen—  
standing

A testator’s grandchildren—to whom a tract of land passed in 
fee simple absolute upon the death of the testator’s last living child, 
who had a life estate—had standing to sue for damages for the unau-
thorized cutting of timber during the preceding life tenancy.

2. Estates—life tenancy—timber harvesting—permitted by terms 
of will—without life tenant’s authorization

A testator’s grandchildren—to whom a tract of land passed in 
fee simple absolute upon the death of the testator’s last living child, 
who had a life estate—had no claim for the unauthorized cutting of 
trees more than 12 inches in diameter (Large Trees) during the pre-
ceding life tenancy. The testator’s will gave the life tenant the right 
to cut and sell any Large Tree from the property, and, even if the 
Large Trees were cut without the life tenant’s authorization, it was 
the life tenant who suffered the loss—not the grandchildren.

3. Estates—life tenancy—timber harvesting—for profit
A testator’s grandchildren—to whom a tract of land passed in 

fee simple absolute upon the death of the testator’s last living child, 
who had a life estate—presented sufficient evidence to create a gen-
uine issue of material fact that a timber company had cut trees of 
less than 12 inches in diameter (Small Trees) on the property to sell 
for profit during the preceding life tenancy, which the life tenant did 
not have the right to authorize. The contract provided that the prop-
erty would be “clear cut,” and there was evidence that some trees 
were used for “pulp” (which is typically made from smaller trees); 
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thus, the question of damages for the cutting of Small Trees was for 
the jury to determine.

4.  Wills—construal—intention of testator—permission to cut 
trees

A provision in a will that any timber sale made by the testator’s 
children shall be approved by the executrices and their attorneys 
was not intended to be a veto power, so any failure by the testator’s 
last living child to obtain this permission was harmless with respect 
to the sale of trees larger than 12 inches in diameter, which were 
permitted to be cut and sold for profit by the terms of the will.

5. Estates—life tenancy—timber harvesting—pursuant to con-
tract with life tenant—third-party liability—no double damages

A timber company that wrongfully cut timber during a life ten-
ancy was liable for damages to the remaindermen, who inherited 
the property in fee simple absolute. The timber company’s contract 
with the life tenant to cut the timber (which the life tenant had no 
right to cut and sell) did not excuse the company from liability. 
However, the company was not liable for double damages pursuant 
to N.C.G.S. § 1-539.1 since it was not a trespasser.

6. Estates—life tenancy—timber harvesting—third-party liability 
—indemnity

The estates of a life tenant and her husband were liable to 
indemnify a timber company for damages caused by unauthorized 
timber cutting where the husband acted as the life tenant’s agent to 
contract for the timber cutting.

7. Estates—life tenancy—timber harvesting—liability of broker 
—good-faith reliance on power of attorney

A broker with whom a life tenant contracted to procure a buyer 
for timber was not liable to the remaindermen for damages for unau-
thorized cutting. Pursuant to statute, a person who relies in good 
faith on a power of attorney is not responsible for misapplication of 
property, even where the attorney-in-fact (the life tenant’s husband) 
exceeds his authority.

Appeal by Plaintiffs, appeal by Defendant East Carolina Timber, LLC, 
and appeal by Third-Party Defendant Estate of Florida Bazemore, all 
from judgment entered 9 November 2017 by Judge Wayland J. Sermons, 
Jr., in Bertie County Superior Court. Heard in the Court of Appeals  
3 October 2018.
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Hornthal, Riley, Ellis & Maland, LLP, by M. H. Hood Ellis and 
Casey L. Peaden, for the Plaintiff.

Yates, McLamb & Weyher, L.L.P., by Christopher J. Skinner and 
Denaa J. Griffin, for Defendant Don Johnson Forestry, Inc.

McAngus Goudelock & Courie, PLLC, by Elizabeth H. Overmann, 
and Ward and Smith, P.A., by E. Bradley Evans, for Defendant and 
Third-Party/Counterclaim Plaintiff East Carolina Timber, LLC.

Dixon & Thompson Law PLLC, by Paul Faison S. Winborne, for the 
Third-Party/Counterclaim Defendant Estate of Florida Bazemore.

DILLON, Judge.

This is an appeal and cross-appeal by a number of parties from a 
summary judgment order entered in this case involving alleged damages 
caused by the unauthorized cutting of timber from a certain tract of land.

I.  Background

In 1982, Z. J. Burden died, bequeathing a large tract of land (the 
“Property”) to his lineal descendants. Specifically, pursuant to Mr. 
Burden’s will, Mr. Burden’s five children, or the survivor(s) of them, 
received a life estate in the Property1; and the fee simple remainder 
interest was held by those grandchildren of Mr. Burden who were alive 
at the death of the last of Mr. Burden’s five children. That is, the Property 
would not pass in fee simple absolute to Mr. Burden’s grandchildren until 
all of his children had died, and would only pass to those grandchildren 
who survived all of Mr. Burden’s five children.

Mr. Burden’s will also granted to his children, or the survivor(s) of 
them, during the life tenancy, the right to sell any timber growing on the 
Property that was at least twelve (12) inches in diameter for any reason 
they saw fit, without having to share the proceeds from the sale with the 
remaindermen-grandchildren.

In early 2014, Florida Bazemore was the sole surviving child of 
Mr. Burden and, therefore, was the sole owner of the life estate in 

1. Actually, the terms of Mr. Burden’s will provided that the Property would first pass 
to Mr. Burden’s widow for life, before passing to their five children for their lives.
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the Property. After entering a nursing home, Mrs. Bazemore signed a 
General Power of Attorney, naming her husband, William Bazemore, and 
two others as her attorneys-in-fact.

Shortly thereafter, Mr. Bazemore entered into a broker’s agreement 
with Defendant Don Johnson Forestry, Inc. (the “Broker”), to procure 
a buyer for the timber growing on the Property. The Property had not 
been timbered since the mid-1980’s. The Broker procured an offer from 
Defendant East Carolina Timber, LLC, (the “Timber Buyer”) to purchase 
the timber growing on the Property.

In March 2014, Mr. Bazemore signed an agreement to sell the timber 
growing on the Property to the Timber Buyer.

During the summer of 2014, the Timber Buyer cut a number of trees 
from the Property, paying $130,000; $122,000 of this money was paid to 
the Bazemores, and the remainder was paid to the Broker for its broker-
age commission.

In May 2015, Mr. Bazemore died. Two months later, in July 2015, Mrs. 
Bazemore died. Upon her death, the Property passed to Mr. Burden’s 
then-living grandchildren per stirpes in fee simple absolute.

In October 2015, several of Mr. Burden’s grandchildren2 (the 
“Grandchildren”) commenced this action against the Broker and 
the Timber Buyer for cutting timber from the Property during Mrs. 
Bazemore’s life tenancy. The Grandchildren sought double the value of 
the timber cut, pursuant to N.C. Gen. Stat. § 1-539.1.

The Broker and Timber Buyer each answered denying liability. And 
the Timber Buyer asserted a third-party complaint against Mr. and Mrs. 
Bazemore’s estates for indemnity.

In November 2017, after a hearing on summary judgment motions, 
the trial court entered a summary judgment order, which did three 
things: (1) it granted the Broker’s motion for summary judgment, 
thereby dismissing the Grandchildren’s claims against it; (2) it granted 
the Grandchildren’s motion for summary judgment on their claims 
against the Timber Buyer, awarding $259,596 in double damages; and (3) 
it granted the Timber Buyer’s motion for summary judgment against Mr. 

2. The remaining grandchildren were subsequently made parties, denominated in 
the caption as “Other Grandchildren Defendants.”
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and Mrs. Bazemore’s estates for indemnity. Each part of the summary 
judgment order was timely appealed. For the reasons stated below, we 
affirm in part, reverse in part, and remand for further proceedings, as 
detailed in Section III (Conclusion) below.

II.  Analysis

A.  Mrs. Bazemore’s Rights in the Trees During Her Life Tenancy

Rights in a particular piece of property have been described as a 
“bundle of sticks”3 or “bundle of rights,”4 where various people/entities 
could own different rights in that property. These rights include the right 
to timber the property.

Mr. Burden, as the fee simple absolute titleholder, owned substan-
tially all of the “sticks” or “rights” in the Property. When Mr. Burden 
died, he left some of the “sticks” to Mrs. Bazemore, as a life tenant, 
and other “sticks” to the Grandchildren, as remaindermen. Important 
to the present case are the sticks owned by Mrs. Bazemore and by the 
Grandchildren relating to the timber on the Property.

Mr. Burden bequeathed to Mrs. Bazemore a life estate, which carries 
with it some rights in the trees. Specifically, our Supreme Court has held 
that, absent some other express grant, a life tenant’s right to cut timber 
from her land is limited. That is, a life tenant is allowed to “clear tillable 
land to be cultivated for the necessary support of [her] family,” and she 
may “also cut and use timber appropriate for necessary fuel” or to build 
structures on the property. Dorsey v. Moore, 100 N.C. 41, 44, 6 S.E. 270, 
271 (1888). Further, a life tenant is permitted to harvest and sell suf-
ficient timber needed to maintain the property. Fleming v. Sexton, 172 
N.C. 250, 257, 90 S.E. 247, 250 (1916). However, a life tenant commits 
waste if she cuts timber “merely for sale,--to sell the timber trees, and 
allow them to be cut down and manufactured into lumber for market[:]”

It would take from the land that which is not incident to 
the life-estate, and the just enjoyment of it, consistently 
with the estate and rights of the remainder-man or rever-
sioner. The law intends that the life-tenant shall enjoy his 
estate in such reasonable way as that the land shall pass 

3. See U.S. v. Craft, 535 U.S. 274, 278 (2002); Everett’s Lake Corp. v. Dye, ___ N.C. 
App. ___, ___ n.1, ___ S.E.2d ___, ___ n.1, 2018 WL 4996362 (2018).

4. In re Greens of Pine Glen, 356 N.C. 642, 651, 576 S.E.2d 316, 322 (2003).
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to the reversioner, as nearly as practicable unimpaired  
as to its natural capacities, and the improvements upon it.

Moore, 100 N.C. at 44, 6 S.E. at 271 (citations omitted).5 

Mr. Burden, however, bequeathed to Mrs. Bazemore more “sticks” 
in the timber than that normally held by a life tenant, as was his right 
as the fee simple owner. See Fletcher v. Bray, 201 N.C. 763, 767-68, 161 
S.E. 383, 385-86 (1931). Specifically, in addition to bequeathing to Mrs. 
Bazemore the “sticks” in the timber normally reserved for a life tenant, 
Mr. Burden bequeathed to Mrs. Bazemore the unfettered right to cut and 
sell any tree with a diameter of twelve (12) inches or more (hereinafter 
the “Large Trees”) during her life tenancy. This arrangement was similar 
to that in Fletcher v. Bray, where the fee simple owner bequeathed a life 
estate in certain property to his wife and the right to dispose of the trees 
thereon for any reason during her life tenancy, with the remainder to his 
nephews and nieces in fee simple. Id. Our Supreme Court held that this 
arrangement was lawful:

The court holds the opinion that the standing timber 
was severed by the testator from the fee and the abso-
lute dominion thereof given the wife, and such severance 
was designed for her benefit rather than for the benefit of 
[the remaindermen]. Therefore, [wife], upon the sale  
of the timber, was entitled to hold the proceeds in her own 
right as her own property [and had the right to bequeath 
the proceeds as she saw fit].

Id. at 768, 161 S.E. at 386.

Therefore, Mrs. Bazemore had the unfettered right during her life 
tenancy to profit from any Large Tree, pursuant to Mr. Burden’s will. 
However, her right to the smaller trees during her life tenancy was lim-
ited to that of a life tenant.

B.  The Grandchildren’s Right to Seek Relief as Remaindermen

[1] Where there is an unauthorized cutting of trees during a life ten-
ancy, the remaindermen may seek relief. But the type of relief that a 

5. In an opinion written by Judge John Haywood in 1800, the Court of Conference, 
which was our State’s appellate court prior to the establishment of our Supreme Court in 
1818, defined waste by a life tenant as “an unnecessary cutting down and disposing of tim-
ber, or destruction thereof upon wood lands, where there is already sufficient cleared land 
for the [life tenant] to cultivate, and over and above what is necessary to be used for fuel, 
fences, plantation utensils and the like[.]” Ballentine v. Poyner, 3 N.C. 268, 269 (1800).
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remainderman can seek depends on whether his interest is vested  
or contingent.

Our Supreme Court has held that a vested remainderman or rever-
sioner has many remedies. Specifically, he “has his election either to 
bring trover for the value of the tree after it is cut, or an action [for 
trespass] on the case in the nature of waste, in which, besides the value 
of the tree considered as timber, he may recover damages for any injury  
to the inheritance which is consequent upon the destruction of the tree.” 
Burnett v. Thompson, 51 N.C. 210, 213 (1858). Indeed, the right to bring 
an action for waste has been codified in Chapter 1, Article 42 of our 
General Statutes. See N.C. Gen. Stat. § 1-42 (2017).

However, owners of a contingent future interest “cannot recover 
damages for waste already committed, [but] they are entitled to have 
their [contingent] interests protected from [future] threatened waste or 
destruction by injunctive relief.” Gordon v. Lowther, 75 N.C. 193, 193 
(1876); see also Peterson v. Ferrell, 127 N.C. 169, 170, 37 S.E. 189, 190 
(1900) (holding that both vested and contingent remaindermen have 
the right to seek an injunction to protect against future waste); Edens  
v. Foulks, 2 N.C. App. 325, 331, 163 S.E.2d 51, 54 (1968) (stating that  
“[i]t is well settled in this State, as in other states, that a contingent 
remainderman is entitled to an injunction to prevent a person in posses-
sion from committing future waste”).

In the present case, the Timber Buyer argues that the Grandchildren 
have no standing to sue for damages because they were mere contin-
gent remaindermen when the trees were cut. Indeed, their interest was 
contingent on their surviving Mrs. Bazemore. We conclude, though, that 
it is irrelevant whether the Grandchildren’s remaindermen interest in 
the Property may have been contingent under Mr. Burden’s will: They 
did not bring suit until after Mrs. Bazemore’s death, after their interest 
became a vested fee simple interest. Though neither party cites a case on 
point on this issue, we conclude that once a contingent remainderman’s 
interest vests, he may bring suit for damages, even for acts committed 
during the life tenancy. Indeed, in discussing the limited right of a con-
tingent remainderman to seek only injunctive relief, our Supreme Court 
stated that a contingent remainderman “could not maintain [an] action 
[for damages] during the life of the first taker.” Latham v. Roanoke R. 
& Lumber Co., 139 N.C. 9, 51 S.E. 780, 780 (1905) (emphasis added). Our 
Supreme Court reasoned that, during the life tenancy, it is impossible to 
know what, if any, damage any particular contingent remainderman will 
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suffer or which remainderman will vest and actually will suffer the dam-
age. Id. at 11-12, 51 S.E. at 780-81.6 But once the life tenancy terminates, 
this concern disappears.7 

Further, our General Assembly has provided that any remainder-
man whose interest has become a vested present interest may sue for 
damages for timber cut during the preceding life tenancy. N.C. Gen. Stat.  
§ 1-537 (2017) (“Every heir may bring action for waste committed on 
lands . . . of his own inheritance, as well in the time of his ancestor as in 
his own.”)

Therefore, we conclude that the Grandchildren do have standing to 
seek relief for damage caused by any unauthorized cutting of timber on 
the Property which occurred during Mrs. Bazemore’s life tenancy.

C.  The Large Trees

[2] The Grandchildren argue that they are entitled to damages for 
the trees which were cut, contending that the contract between Mr. 
Bazemore (purportedly signed on behalf of Mrs. Bazemore) and the 
Timber Buyer was not validly executed.

We conclude that the Grandchildren have no claim regarding the 
Large Trees. Even if the contract was not valid, any claim pertaining 
to the cutting of Large Trees, which occurred during the life tenancy 
of Mrs. Bazemore, belonged to Mrs. Bazemore alone, and now to her 
estate. That is, the Large Trees belonged to Mrs. Bazemore during the 
life tenancy pursuant to the express grant in Mr. Burden’s will, and they 
were severed from the property during the life tenancy. Unlike typical 
remaindermen, because of Mr. Burden’s express grant to Mrs. Bazemore 
(and the other life tenants), the Grandchildren had no rights in the Large 
Trees during the life tenancy, see Fletcher, 201 N.C. at 768, 161 S.E. at 

6. Our holding on this issue is the rule in other jurisdictions as well. See, e.g., Fisher’s 
Ex’r v. Haney, 180 Ky. 257, 262, 202 S.W. 495, 497 (1918) (holding that though a contingent 
remainderman can only seek injunctive relief during the life tenancy, this limiting rule has 
no application once the remainderman becomes vested at the death of the life tenant); 
In re Estate of Hemauer, 135 Wis. 2d 542, 401 N.W.2d 27, 1986 Wisc. App. LEXIS 3973, *3 
(1986) (holding “that the [contingent] remaindermen’s cause of action for waste did not 
accrue until [the life tenant’s] death because the remaindermen had no right to enforce 
prior to her death”).

7. Neither party makes any argument that the Grandchildren’s claims are time-
barred, and it does not appear that they are. But we note that claims of a remainderman 
for waste committed during the life tenancy but brought after the death of the life tenant 
may be time-barred. See, e.g., McCarver v. Blythe, 147 N.C. App. 496, 499, 555 S.E.2d 680, 
683 (2001).
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386; and, therefore, they had no rights in the Large Trees which were 
severed from the Property during the life tenancy. Therefore, assum-
ing that the Large Trees were cut without Mrs. Bazemore’s authoriza-
tion, it is Mrs. Bazemore who suffered. The Grandchildren can make 
no claim for waste of their inheritance since Mr. Burden had “severed” 
the Large Trees from the fee that they were entitled to inherit. Id. And 
they have no claim for trover, as the Large Trees, once cut, belonged to  
Mrs. Bazemore.

D.  The Small Trees

[3] We conclude that the Grandchildren are entitled to any damage 
caused by the cutting of trees less than twelve (12) inches in diameter 
(hereinafter the “Small Trees”) by the Timber Buyer. Mrs. Bazemore’s 
interest in the Small Trees was only that of a life tenant, as Mr. Burden 
did not expressly grant her any additional rights in the Small Trees 
in his will. And there was no evidence offered at summary judgment 
suggesting that the Small Trees were cut for any reason other than for 
profit, which, as explained above, is not permissible for a life tenant  
to authorize.

The Timber Buyer argues that it is entitled to summary judgment, 
in any event, because the Grandchildren failed to put on any evidence 
showing that any of the trees cut by the Timber Buyer were, in fact, 
Small Trees. However, we conclude that there was enough evidence  
presented to survive summary judgment on this point. Specifically, the 
contract with the Timber Buyer provided that the Property would be 
“clear cut,” suggesting that all of the marketable trees on the Property 
would be cut, not just the Large Trees. Further, there is evidence which 
identifies the types of trees actually cut by the Timber Buyer, including 
trees used for “pulp” and “chip-in-saw.” Such are typically made from 
smaller trees, less than twelve (12) inches in diameter.

It certainly would have been better if the Grandchildren had offered 
an affidavit of a witness who expressly stated that at least one Small 
Tree was cut. However, we conclude that the record was sufficient to 
create an issue of fact that at least one Small Tree was cut, and therefore 
sufficient to reach the jury on the question of damages.

E.  Approval for Sale

[4] The Grandchildren contend that Mrs. Bazemore, in fact, did not have 
the authority to direct the cutting of any trees because she failed to first 
procure the permission of Mr. Burden’s executors and the executors’ 
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attorneys to do so. The Grandchildren point to Item #5 of Mr. Burden’s 
will, which states as follows:

During the life time of my wife and children, they may sell 
merchantable timber not less than twelve inches in diam-
eter, . . . without Court order and without my grandchil-
dren sharing in the proceeds of the sale of the timber. Any 
timber sale made by my children shall be approved by all 
of them and my executors, as well as the attorneys for 
my Executrices.

(Emphasis added).

When the language of a will is not clear and unambiguous, it is the 
duty of the courts to construe the meaning of the will. Pittman v. Thomas, 
307 N.C. 485, 492, 299 S.E.2d 207, 211 (1983). Our Supreme Court has 
long held “that the primary object in interpreting a will is to give effect to 
the intention of the testator[.]” Misenheimer v. Misenheimer, 312 N.C. 
692, 696, 325 S.E.2d 195, 197 (1985). The intent of the testator is to be 
“ascertained from the four corners of the will,” as the best evidence of 
the testator’s intent is the words on the page. Wachovia Bank & Tr. Co. 
v. Shelton, 229 N.C. 150, 155, 48 S.E.2d 41, 44 (1948). For the reasons 
stated below, we disagree with the Grandchildren’s argument.

It could be argued that the italicized sentence in the above passage 
from Mr. Burden’s will is ambiguous. For example, the provision could 
be construed as a directive to the executrices and their attorneys not to 
stand in the way of, but rather to cooperate with, the children’s exercise 
of their right to cut the Large Trees. Or the provision could be construed 
to mean that the executrices and their attorneys had some bigger role in 
the decision-making process.

We conclude that Mr. Burden did not intend to grant to his executri-
ces and their attorneys any discretion to veto the children’s exercise of 
their right to profit from the cutting of the Large Trees. Rather, a better 
reading is that Mr. Burden wanted his executrices and their attorneys to 
be involved to make sure that any exercise of the children’s right was 
carried out in conformance with the terms of his will. Therefore, any 
failure by Mrs. Bazemore to obtain approval was harmless with respect 
to the cutting of the Large Trees, because Mr. Burden’s executrices and 
their attorneys had no discretion to withhold their consent in this regard.

Additionally, when the trees were being cut, Mr. Burden’s estate had 
long since been closed. And, in any event, Mrs. Bazemore was the only 
surviving child and executrix. That is, Mr. Burden named his widow and 
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Mrs. Bazemore as executrices, and Mr. Burden’s widow had already died 
when the trees were cut.

In conclusion, in this opinion, we are recognizing that the 
Grandchildren have a claim for the Small Trees that were cut. However, 
we conclude that the Grandchildren’s argument concerning the language 
in Item #5 does not give rise to a claim concerning the Large Trees. We 
construe that, pursuant to Item #5, Mrs. Bazemore had the right to cut 
the Large Trees for her benefit and that no one had the right to veto her 
exercise of this right. Any failure by her to obtain the approval of some 
third party was harmless with respect to the cutting of the Large Trees.

F.  Liability of Timber Buyer

[5] Our Supreme Court has held that a third party may be liable for 
wrongfully cutting timber to a remainderman whose interest has vested, 
specifically, for trover (the value of the trees) or for “an action on the 
case in the nature of waste” (the damage to the land). Burnett, 51 N.C.  
at 213.

Our Supreme Court has held that even if the third party contracts 
with the life tenant to cut timber, the third party is still liable to the 
remaindermen if any cutting is unauthorized. Dorsey, 100 N.C. at 45, 6 
S.E. at 272. It is no excuse that the third party acted under a contract 
with the life tenant, where the life tenant, otherwise, had no right to have 
the timber cut:

The judgment, it seems, is founded upon the supposition 
that the contract between the life-tenant in possession 
and the [third party], purporting to give them the right to 
cut and remove the timber, had the legal effect to exempt 
[the third party] from liability to the [remaindermen]  
on such account. This was a misapprehension of the  
law applicable.

Id.at 45-6, 6 S.E. at 272.

Therefore, we conclude that the Timber Buyer is liable to the 
Grandchildren for any damage caused by the cutting of the Small Trees.

But we further conclude that the Timber Buyer is not liable for dou-
ble damages pursuant to N.C. Gen. Stat. § 1-539.1. Specifically, our Court 
has held that a third party is not liable for double damages under this 
statute if the third party was not trespassing on the land itself when the 
cutting occurred. Matthews v. Brown, 62 N.C. App. 559, 561, 303 S.E.2d 
223, 225 (1983). In Matthews, a timber company had the contractual 
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right to enter upon a tract of land and cut some trees, but the evidence 
demonstrated that the company cut more trees than it was authorized to 
cut. Id. at 560, 303 S.E.2d at 224. We held that the award of damages for 
the unauthorized cutting of trees was appropriate, but that the doubling 
of the award was not since the company was lawfully on the land. Id. 
at 561, 303 S.E.2d at 225 (holding that N.C. Gen. Stat. § 1-539.1 does not 
apply unless the defendant was a “trespasser to the land”). In the pres-
ent case, the Timber Buyer was authorized by Mr. Bazemore, who was 
acting within his apparent authority as Mrs. Bazemore’s agent, to enter 
the Property and was therefore not a trespasser.

G.  Indemnity from the Estates of the Bazemores

[6] The trial court concluded that the estates of Mr. and Mrs. Bazemore 
are liable to indemnify the Timber Buyer, as a matter of law. We agree.

As to Mrs. Bazemore’s liability, the third party may be entitled to 
indemnity from the life tenant with whom he contracted. N.C. Gen. Stat. 
§ 1-539.1(c). And, here, we conclude that the evidence establishes, as a 
matter of law, that Mr. Bazemore was acting as Mrs. Bazemore’s agent 
when he contracted with the Timber Buyer.

As to Mr. Bazemore’s liability, our Supreme Court has held that “[a]n 
agent who makes a contract for an undisclosed principal is personally 
liable as a party to it unless the other party had actual knowledge of the 
agency and of the principal’s identity.” Howell v. Smith, 261 N.C. 256, 
258-59, 134 S.E.2d 381, 383 (1964).

H.  The Broker

[7] The Grandchildren argue that the Broker, with whom Mr. Bazemore 
contracted to procure a buyer, was liable to them for any unauthor-
ized cutting.

The trial court held that the Broker was not liable, as a matter of law. 
We agree. Section 32A-408 of our General Statutes provides that a person 
who relies in good faith on a power of attorney is not responsible for the 
misapplication of property, even where the attorney-in-fact exceeds or 
improperly exercises his authority.

Here, there was no evidence of actionable negligence or bad faith 
on the part of the Broker. The evidence shows that the Broker reason-
ably acted in good faith to ensure that Mr. Bazemore had the authority 

8. N.C. Gen. Stat. § 32A-40 (2017) has since been re-codified as N.C. Gen. Stat.  
§ 32C-1-119(c), effective as of 1 January 2018.
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to sell the timber on the Property: Mr. Bazemore assured the Broker of 
his authority to sell all of the timber on the Property; the Broker spoke 
to the Bazemores’ attorney to confirm Mr. Bazemore’s authority to sell 
the timber; the Broker communicated with all of Mrs. Bazemore’s attor-
neys-in-fact; and the Broker checked the tax card to ensure that Mrs. 
Bazemore was the record owner of the Property. We believe that it is too 
much to ask this Broker, who is not an attorney, to have reviewed Mr. 
Burden’s will and to have done any more to understand the exact rights 
Mrs. Bazemore had in the trees on the Property.

III.  Conclusion

The Grandchildren were entitled to summary judgment on the issue 
of liability against the Timber Buyer for damages caused by any Small 
Trees cut from the Property. Therefore, that portion of the summary 
judgment order is affirmed.

There is, however, a genuine issue of material fact as to the damages 
suffered by the Grandchildren for the Small Trees which were cut. 
Therefore, we reverse that portion of the summary judgment order 
granting the Grandchildren judgment as to the amount of damages, and 
we remand this issue for trial.

As the issue of damages has yet to be decided, we vacate that portion 
of the summary judgment order awarding costs to the Grandchildren 
from the Timber Buyer. The trial court may consider this issue at the 
conclusion of the trial.

The Timber Buyer is not liable to the Grandchildren for any Large 
Trees as a matter of law. Therefore, we reverse that portion of the sum-
mary judgment order granting the Grandchildren judgment on liability 
and for damages as to the Large Trees, and we remand with instructions 
to enter summary judgment for the Timber Buyer on this issue.

The Timber Buyer is not liable to the Grandchildren pursuant to 
N.C. Gen. Stat. § 1-539.1 for double damages, as a matter of law, for 
any damages which may be found for the cutting of the Small Trees. 
Therefore, we reverse that portion of the summary judgment order 
granting summary judgment for the Grandchildren on this issue, and we 
remand with instructions to enter summary judgment for the Timber 
Buyer on this issue.

The estates of Mr. and Mrs. Bazemore are liable to the Timber 
Buyer for indemnity for any liability of the Timber Buyer to the 
Grandchildren for damage caused by any wrongful cutting of the Small 
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Trees, as a matter of law. And the trial court properly awarded costs to 
the Timber Buyer. Therefore, we affirm those portions of the summary 
judgment order.

The Broker is not liable to the Grandchildren for any of the trees 
cut by the Timber Buyer, as a matter of law. And the trial court properly 
awarded costs to the Broker. Therefore, those portions of the summary 
judgment order are affirmed.

AFFIRMED IN PART, REVERSED IN PART, REMANDED IN PART.

Judges STROUD and BERGER concur.

STATE OF NORTH CAROLINA 
v.

ROBERT DARYL BAUGUSS 

No. COA18-795

Filed 16 April 2019

1. Sexual Offenses—statutory sexual offense with a child—
attempt—hands up skirt

There was sufficient evidence to convict defendant of attempted 
statutory sexual offense with a child where defendant attempted to 
put his hands up a child’s skirt between her legs while he was 
driving. An abundance of evidence showed defendant’s communi-
cations with the child’s mother indicating his intent to engage in 
sexual activity with the child, which the jury could infer defendant 
attempted to carry out when the child pushed his hands away from 
her private area.

2. Sexual Offenses—statutory sexual offense with a child—
attempt—intent—overt act

There was sufficient evidence to convict defendant of attempted 
statutory sexual offense with a child where, in a written exchange 
with the child’s mother, defendant stated his intent to commit sex-
ual acts with the child and instructed the mother to have the child 
wear a dress without underwear for his visit to their home. Further, 
defendant took overt actions to carry out his intent by encouraging 
the mother to groom her child for sexual activity with him, instruct-
ing her to dress the child without underwear, and going to the child’s 
house to perpetrate the sexual assault. 
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3. Sexual Offenses—statutory sexual offense with a child—
aiding and abetting—encouraging activity between a parent 
and child

There was sufficient evidence to convict defendant of five 
counts of statutory sexual offense with a child based on the theory 
that defendant aided and abetted the sexual offenses that a mother 
committed against her own child. In numerous written messages, 
defendant encouraged the mother’s commission of the sexual acts 
and even requested videos of the mother committing these acts. 
Explicit instruction to perform each specific act was not required to 
convict defendant of the offenses.

Judge TYSON concurring in part and dissenting in part.

Appeal by defendant from judgments entered 23 February 2018 by 
Judge Michael D. Duncan in Wilkes County Superior Court. Heard in the 
Court of Appeals 27 February 2019.

Attorney General Joshua H. Stein, by Special Deputy Attorney 
General Lauren M. Clemmons, for the State.

Mark Hayes for defendant-appellant.

ARROWOOD, Judge.

Robert Daryl Bauguss (“defendant”) appeals from judgments 
entered on his convictions of failing to register a sex offender online 
identifier, first-degree sexual exploitation of a minor, two counts of 
attempted statutory sex offense of a child, and five counts of statutory 
sexual offense of a child. For the reasons stated herein, we find no error.

I.  Background

On 6 September 2016, a Wilkes County Grand Jury indicted defen-
dant for failure to register a sex offender online identifier and first-degree 
sexual exploitation of a minor. On 15 May 2017, the grand jury issued 
additional indictments for seven counts of statutory sexual offense of 
a child.

The matter came on for trial on 19 February 2018 in Wilkes County 
Superior Court, the Honorable Michael D. Duncan presiding. The State’s 
evidence tended to show as follows.
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On 29 July 2013, Wilkes County Sheriff’s Deputy Nancy Graybeal 
received a report of Facebook conversations between defendant and 
A.M.1 that indicated possible child sex abuse. Defendant was a regis-
tered sex offender at the time, based on a previous conviction for taking 
indecent liberties with a child. As a registered sex offender, defendant 
was prohibited from using social media websites and was required to 
report any online identifiers, including screen names, to the sheriff of 
his county of residence. However, defendant did not register the screen 
name he used to carry out these Facebook conversations with A.M., 
“Rod Love[.]”

Defendant was arrested at A.M.’s house on 29 July 2013. Detective 
Graybeal interviewed A.M. on the front porch. A.M. admitted to commu-
nicating with defendant on Facebook and sharing photos of her daugh-
ter with him. She also admitted to recording a video of her daughter, 
“Dee,” who was six years old at the time of defendant’s arrest.

A.M. went to the police station, where she underwent another inter-
view, and allowed officers to look through her cell phone. Nude photos 
of Dee were stored on the phone, as well as two videos depicting A.M. 
performing sexual acts on her daughter. A.M. admitted to having per-
formed oral sex on Dee three times and to having touched Dee’s vagina 
four times. She also admitted to sending the photos and at least one 
video to defendant, some at his request. She explained that she sent 
these photos and videos, and worked to facilitate sexual interactions 
between defendant and her daughter to “bait” defendant into a relation-
ship with her.

Defendant was also interviewed at the police station. He admitted to 
using the screen name “Rod Love” on Facebook in 2013, and also admit-
ted to receiving and requesting nude images and videos of Dee from 
A.M. Defendant stated that he believed A.M. agreed to sexually abuse 
her daughter and facilitate sexual interactions with defendant because 
A.M. was “in love” with him, and thought the pictures and videos of Dee 
would induce a relationship between them.

The State introduced records of Facebook conversations between 
defendant and A.M. at trial, which tend to show A.M. and defendant had 
an ongoing agreement and plan for A.M. to teach Dee to be sexually 
active so that defendant could perform sexual acts with her. The State 
also introduced the images and videos of Dee that were extracted from 
defendant’s phone.

1. Pseudonyms and initials are used throughout this opinion to protect the identity 
of the juvenile.
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Defendant made a general motion to dismiss all charges at the close 
of the State’s evidence. The trial court denied the motion. Defendant pre-
sented no evidence, and made a motion for a directed verdict. The trial 
court considered this motion as a renewed motion to dismiss, which the 
trial court denied.

The jury was instructed on attempted sexual offense with a child, 
sexual offense with a child under a theory of aiding and abetting, fail-
ing to comply with the sex offender registration law, and first-degree, 
second-degree, and third-degree sexual exploitation of a minor. The jury 
returned verdicts of guilty for all charges.

The trial court sentenced defendant to consecutive terms of 317 to 
441 months of imprisonment for each of the five statutory sexual offense 
charges. Defendant was also sentenced to 207 to 309 months of impris-
onment for one count of attempted statutory sexual offense to be served 
consecutively. The remaining offenses were consolidated into a consec-
utive sentence of 207 to 309 months imprisonment.

Defendant appeals.

II.  Discussion

Defendant argues the trial court erred by denying his motion to 
dismiss the two attempted sexual offense charges and by denying his 
motion to dismiss the five statutory sexual offense charges.

Our “Court reviews the trial court’s denial of a motion to dismiss 
de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007) 
(citation omitted). “Upon defendant’s motion for dismissal, the ques-
tion for the Court is whether there is substantial evidence (1) of each 
essential element of the offense charged, or of a lesser offense included 
therein, and (2) of defendant’s being the perpetrator of such offense. If 
so, the motion is properly denied.” State v. Fritsch, 351 N.C. 373, 378, 
526 S.E.2d 451, 455 (citation and internal quotation marks omitted), 
cert. denied, 531 U.S. 890, 148 L. Ed. 2d 150 (2000). Substantial evidence 
exists if there “is such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” State v. Smith, 300 N.C. 71, 
78-79, 265 S.E.2d 164, 169 (1980) (citations omitted).

“In making its determination, the trial court must consider all evi-
dence admitted, whether competent or incompetent, in the light most 
favorable to the State, giving the State the benefit of every reasonable 
inference and resolving any contradictions in its favor.” State v. Rose, 
339 N.C. 172, 192, 451 S.E.2d 211, 223 (1994), cert. denied, 515 U.S. 1135, 
132 L. Ed. 2d 818 (1995).
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A.  Attempted Sexual Offenses

“A person is guilty of sexual offense with a child if the person is at 
least 18 years of age and engages in a sexual act with a victim who is a 
child under the age of 13 years.” N.C. Gen. Stat. § 14-27.4A(a) (2013).2  
“ ‘Sexual act’ means cunnilingus, fellatio, analingus, or anal intercourse, 
but does not include vaginal intercourse. Sexual act also means the pen-
etration, however slight, by any object into the genital or anal opening of 
another person’s body. . . .” N.C. Gen. Stat. § 14-27.1(4) (2013).3 

To establish the elements of attempted statutory sexual offense, the 
State must offer substantial evidence of: “(1) the intent to commit the 
substantive offense, and (2) an overt act done for that purpose which 
goes beyond mere preparation, but (3) falls short of the completed 
offense.” State v. Sines, 158 N.C. App. 79, 85, 579 S.E.2d 895, 899 (cita-
tion and internal quotation marks omitted), cert. denied, 357 N.C. 468, 
587 S.E.2d 69 (2003). The intent required for attempted statutory sexual 
offense is the intent to engage in a sexual act. Id. at 86, 579 S.E.2d at 900.

Defendant was convicted on two counts of attempted sexual 
offense: (1) 17 CRS 213, described on the verdict sheet as “Attempted 
Statutory Sex Offense of a Child by an Adult in the truck/car[,]” and 
(2) 17 CRS 214, described on the verdict sheet as “Attempted Statutory 
Sex Offense of a Child by an Adult in [A.M.’s House.]” Defendant argues 
the evidence at trial was insufficient to provide substantial evidence of 
either attempted statutory sexual offense because insufficient evidence 
was presented of: (1) his intent to engage in a sexual act with Dee, or (2) 
of an overt act in furtherance of that intention. We disagree.

1.  In Defendant’s Truck/Car

[1] First, we address the 17 CRS 213, attempted statutory sexual offense 
of a child “in the truck/car[.]” At trial, A.M. testified about a time that 
defendant drove her and Dee to pick up medication for her husband. 
Dee sat between defendant and A.M. Defendant “tried to put his hands” 
up Dee’s skirt “between her legs.” Dee pushed defendant’s hand away 
and crawled closer to her mother. A.M. stated she was not going to make 
Dee “do anything.” After Dee’s rebuff, defendant appeared “aggravated.”

Defendant argues that his attempt to put his hands between Dee’s 
legs “does not provide any rational basis” to infer defendant intended 

2. This statute is recodified as N.C. Gen. Stat. § 14-27.28 by S.L. 2015-181, § 10(a), 
effective 1 December 2015.

3. This statute is recodified as N.C. Gen. Stat. § 14-27.20 by S.L. 2015-181, § 2, effec-
tive 1 December 2015.
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to perform a sexual act. Defendant asserts that because he was driv-
ing a vehicle, “an inference of cunnilingus would make no sense at all” 
and “no evidence exists to support an inference” defendant intended 
any type of penetrative contact, especially considering the fact Dee was 
wearing underwear. We disagree.

“[T]he intent required for attempted statutory sexual offense is the 
intent to engage in a sexual act.” Sines, 158 N.C. App. at 86, 579 S.E.2d at 
900. “Intent is an attitude or emotion of the mind and is seldom, if ever, 
susceptible of proof by direct evidence, it must ordinarily be proven by 
circumstantial evidence, i.e., by facts and circumstances from which it 
may be inferred.” State v. Robinson, 310 N.C. 530, 535, 313 S.E.2d 571, 
575 (1984) (quoting State v. Gammons, 260 N.C. 753, 756, 133 S.E. 2d 
649, 651 (1963)).

The specific date defendant attempted to put his hand up Dee’s skirt 
is unknown, but Facebook messages tend to show it occurred on or 
prior to 19 July 2013. Messages between A.M. and defendant on that date 
indicate defendant was upset. A.M. told defendant that Dee loved him 
“to death. She just [was not] used to the other stuff[.]”

Of the images extracted from defendant’s cell phone, two videos 
and one or two images were taken prior to 19 July 2013. A video of Dee 
dancing while clothed was taken on 7 July 2013. A video of Dee nude in 
the bathtub, washing her hair, was created on 15 July 2013. A clothed 
image of Dee on her front porch was taken on 16 July 2013. A nude photo 
of Dee in the bathtub was also recovered, but investigators were unable 
to determine when it was made. Defendant admitted during his inter-
view with police that he had become aroused by this photo.

Conversations of a sexual nature involving Dee occurred between 
defendant and A.M. on 9 July 2013. A.M. told defendant she would 
“suck” him, and defendant stated she should “run that by [Dee]” to make 
sure A.M. could hold his hand, though A.M. indicated Dee would not be 
involved in that activity. Messages of a sexual nature were also sent on 
15 July 2013, including defendant’s inquiries about sexual acts between 
A.M. and Dee, and a request for explicit pictures of Dee. A.M. asked 
defendant to come over and play cards at her house on 15 July 2013, and 
he stated he needed “to get some money 1st” so A.M. would not be “mad” 
that he wanted to see Dee.

In the conversation on 19 July 2013, A.M. asked defendant if he 
loved “all the ones [he] played around with” or if he had “feelings for one  
more then [sic] the others.” He replied, “its just something about [Dee], 
idk [I don’t know][.]” At trial, A.M. testified defendant had expressed 
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his desire to “try something” sexual with Dee. In his interview with law 
enforcement, defendant stated he would not have engaged in inter-
course with Dee, but would have “play[ed]” with her vagina by licking 
and rubbing it.

This evidence, viewed in the light most favorable to the State, sup-
ports a reasonable inference defendant attempted to engage in a sexual 
act with Dee, as defined in the statute, when he placed his hand between 
her legs and tried to put his hand up her skirt. The evidence also sup-
ports a conclusion that defendant’s act of trying to reach up her skirt 
is an overt act that exceeded mere preparation. We find no error in the 
trial court’s denial of defendant’s motion to dismiss this charge for insuf-
ficiency of the evidence.

2.  Inside A.M.’s House

[2] The other incident of attempted sexual offense occurred on 27 July 
2013, when defendant instructed A.M. to have Dee wear a dress with-
out wearing underwear because he was coming over to visit. Defendant 
argues the evidence was insufficient to provide substantial evidence of 
attempted statutory sexual offense because insufficient evidence was 
presented of (1) his intent to engage in a sexual act with Dee, or (2) of 
an overt act in furtherance of that intention. We disagree. Taking the 
evidence in the light most favorable to the State, the evidence tends to 
show defendant had the intent to engage in a sexual act against Dee, and 
committed an overt act that would have aided the commission of a statu-
tory sexual offense against the victim.

First, there was sufficient evidence of defendant’s intent to engage 
in a sex offense against Dee. The State’s evidence tends to show A.M. 
and defendant had an ongoing agreement and plan for A.M. to teach 
Dee to be sexually active so that defendant could perform sexual acts 
with her. A.M. explained to law enforcement that she participated in this 
scheme because she wanted to use defendant’s sexual attraction for Dee 
to “bait” him into a relationship with her. Defendant admitted to this 
scheme, and his awareness of A.M.’s intent to induce him into a relation-
ship in an interview with law enforcement.

Facebook messages from 30 May 2013 to 28 July 2013 were admit-
ted into evidence to support A.M.’s testimony, and also as evidence of 
defendant’s interest in committing a sexual offense against Dee. The 
messages show A.M. sent defendant numerous photos and at least one 
video of Dee, including a video that showed A.M. performing cunnilin-
gus on Dee in her bedroom on 26 July 2013. The following exchange then 
took place, on 27 July 2013, after defendant viewed the video:
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[Defendant]: I want to do that sooooooooooooooo bad

[Defendant]: get a vid of her playing with it

[A.M.]: U got everything apparently lol

[Defendant]: yes

. . . .

[Defendant]: I want it soooooooooooooooooooooo bad

[A.M.]: I’m trying to figure how to get her to

[Defendant]: fig it out soon plz

. . . .

[A.M.]: I think if she watched a time or two she would  
join in

[Defendant]: k

. . . .

[Defendant]: I WANT HER [P****]

. . . .

[Defendant]: will she put a dress on with out panies [sic]

[A.M.]: Sometimes

[Defendant]: get her to do that today

[A.M.]: I will try. Why

[Defendant]: im [coming] up today

[A.M.]: Yay!!!!!!

[A.M.]: I will do my best but I don’t know if she will with 
someone here

. . . .

[A.M.]: What time u coming

[Defendant]: idk yet

[A.M.]: I know ur coming after everything we talked  
about. . . .
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Based on the context in which defendant instructed A.M. to have Dee 
wear a dress without wearing underwear—because he was going to 
A.M.’s house to commit a sex offense against Dee—we hold there is sub-
stantial evidence of defendant’s intent to commit a sex offense against 
Dee. This intent is further evidenced by defendant’s previous attempt 
to put his hand between Dee’s legs when she wore a skirt, and also 
by defendant’s admission that he would have committed a sexual act 
against Dee if given the opportunity.

In light of this intent, we turn to defendant’s assertion that there was 
insufficient evidence of an overt act in furtherance of that intention.

Attempt requires an overt act which must be 

adapted to, approximating, and which in the ordinary and 
likely course of things would result in the commission 
thereof. Therefore, the act must reach far enough towards 
the accomplishment of the desired result to amount  
to the commencement of the consummation. It must  
not be merely preparatory. In other words, while it need not  
be the last proximate act to the consummation of the 
offense attempted to be perpetrated, it must approach 
sufficiently near to it to stand either as the first or some 
subsequent step in a direct movement towards the com-
mission of the offense after the preparations are made.

State v. Price, 280 N.C. 154, 158, 184 S.E.2d 866, 869 (1971) (citation 
omitted). In State v. Miller, 344 N.C. 658, 477 S.E.2d 915 (1996), our 
Supreme Court applied the law as summarized by Price and held that 
the defendant’s “sneak approach to the victim with the pistol drawn 
and the first attempt to shoot were each more than enough to consti-
tute an overt act toward armed robbery[.]” Id. at 668-69, 477 S.E.2d at 
922. Further, the court held the crime of attempted armed robbery could 
not be abandoned, even though the defendant did not take the money,  
“[o]nce defendant placed his hand on the pistol to withdraw it with the 
intent of shooting and robbing [the victim][.]” Id. at 670, 477 S.E.2d at 922.

Here, defendant clearly intended to commit a sexual offense against 
Dee, and took overt actions towards that end. A.M. admitted that she 
and defendant planned to train Dee for sexual acts with defendant, 
and defendant’s Facebook messages to A.M. and his interview with 
law enforcement demonstrate that he agreed to, encouraged, and par-
ticipated in this plan. In light of this context, defendant’s instruction to 
dress Dee without panties was more than “mere words” because it was 
a step in defendant’s scheme to “groom” Dee for sexual activity.
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Although defendant did not make it to A.M.’s house the day that 
he gave the instruction, he sent Facebook messages assuring A.M. he 
would arrive the next day “around 5 or 6” and again agreeing to commit 
a sexual offense against Dee. When defendant arrived at A.M.’s house in 
accordance with the plan, he was met by law enforcement and arrested.

The Facebook messages and A.M.’s testimony show that, at the 
time defendant traveled to A.M. and Dee’s home and was arrested, Dee 
had been sexually assaulted by her mother multiple times to groom her 
for sexual activity with defendant, and defendant had also tried to put 
his hand between her legs as a part of this process. Dee had also been  
the victim of numerous explicit photographs and videos as a part of the 
scheme to “groom” her. From this evidence, a jury could reasonably 
conclude defendant traveled to A.M.’s house to commit a sexual act in 
support of his stated intent, and had taken multiple steps to groom the 
victim, facilitating his ability to carry out the crime.

Our Court’s holding in State v. Key, 180 N.C. App. 286, 636 S.E.2d 
816 (2006), disc. rev. denied, 361 N.C. 433, 649 S.E.2d 399 (2007) sup-
ports this result. In Key, our Court held there was substantial evidence 
of an overt act towards the crime of second-degree burglary where there 
was clear intent to commit the crime and the evidence tended to show 
the defendant went to the victim’s home and “stood up on the door sill—
and not merely on the porch—for thirty to sixty seconds.” Id. at 293, 636 
S.E.2d at 822. By going to the home and standing on the door sill, defen-
dant took an overt step towards accomplishing his intent. Id. Similarly, 
here, defendant’s act of traveling to A.M.’s home constitutes substan-
tial evidence of an overt act towards accomplishing his clear intent to 
commit a sex offense against Dee. Thus, we disagree with the dissent’s 
conclusion that the evidence only tends to show defendant took prepa-
ratory steps that are insufficient to establish an overt act.

The dissent cites State v. Walker, 139 N.C. App. 512, 518, 533 S.E.2d 
858, 861 (2000) to support its argument that there was insufficient evi-
dence of an overt act. However, Walker is inapposite to the facts before 
us. In Walker, the defendant attacked a victim he had never met in a 
bathroom, throwing her to the ground. Id. at 514, 533 S.E.2d at 859. The 
defendant laid on top of her, tried to cover her mouth, and struck her. 
Id. He said “shut up bitch” and told her to roll onto her stomach. Id. 
He also touched her side. Id. at 515, 533 S.E.2d at 859. She began to 
scream, and the defendant eventually ran away. Id. The Court held that 
from this evidence there was insufficient evidence that defendant mani-
fested “a sexual motivation for his attack.” Id. at 518, 533 S.E.2d at 861 
(emphasis added). Thus, the issue in that case was decided based on the 
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defendant’s intent, which an overt act did not demonstrate, and is not 
controlling here, where defendant’s intent to commit a sexual offense 
was clear.

Here, as in Key, defendant took extensive preparatory steps that 
demonstrate his intent to commit a sexual offense. Then, by instructing 
A.M. to have Dee wear a dress without wearing underwear because he 
was coming over to visit, and going to A.M.’s house in accordance with 
the plan decided over Facebook messages, he performed an overt act 
towards accomplishing this end. Therefore, the trial court did not err by 
denying defendant’s motion to dismiss this attempt offense.

B.  Statutory Sexual Offenses

[3] Defendant was found guilty of five counts of statutory sexual 
offense of a child by an adult, identified as “inside the bathtub[,]” “out-
side the bathtub[,]” “performing oral sex in the bedroom[,]” “digital pen-
etration in the bedroom[,]” and “digital penetration in the living room” 
for aiding and abetting the sexual offenses A.M. committed against Dee. 
Defendant argues the trial court erred in denying his motion to dismiss 
these charges because the evidence did not show he encouraged or 
instructed A.M. to perform cunnilingus or digitally penetrate Dee, or that 
any statement caused her to perform sexual acts on Dee. We disagree.

Defendant appears to assert his Facebook conversations with A.M. 
were “fantasies,” but argues that even if they were taken at face-value, 
they were “devoid of any instruction or encouragement” to A.M. to spe-
cifically perform sexual acts, i.e. cunnilingus or penetration of Dee’s 
vagina. However, defendant is mistaken that such explicit instruction 
is required.

In order to find a defendant guilty of a crime under the theory of 
aiding and abetting, the State must produce evidence tending to show:

(1) that the crime was committed by another; (2) that the 
defendant knowingly advised, instigated, encouraged,  
procured, or aided the other person; and (3) that the defen-
dant’s actions or statements caused or contributed to the 
commission of the crime by the other person.

State v. Dick, 370 N.C. 305, 311, 807 S.E.2d 545, 549 (2017) (quoting State 
v. Francis, 341 N.C. 156, 459 S.E.2d 269 (1995)).

The defendant need not be present at the scene of the crime, id. 
at 310, 807 S.E.2d at 548-49, nor “expressly vocalize [his] assent to the 
criminal conduct.” State v. Marion, 233 N.C. App. 195, 204, 756 S.E.2d 
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61, 68, disc. rev. denied, 376 N.C. 520, 762 S.E.2d 444 (2014) (citation 
omitted). “Communication of intent to the perpetrator may be inferred 
from the defendant’s actions and from his relation to the perpetrator.” 
State v. Allen, 127 N.C. App. 182, 185, 488 S.E.2d 294, 296 (1997) (cita-
tion omitted).

The record is replete with evidence of the relationship between 
defendant and A.M. A.M. repeatedly stated she considered defendant to 
be her friend. Defendant knew A.M. wanted a more significant relation-
ship with him, and believed she was using Dee as bait to try to initiate a 
sexual relationship between them. Numerous messages between defen-
dant and A.M. support a reasonable inference of a plan between them to 
engage in sexual acts with Dee.

At trial, A.M. stated she had described the sexual acts she had per-
formed on Dee to defendant because he had told her he liked to hear 
about them. Defendant argues this description of sexual acts after the 
fact are insufficient to support a finding defendant knew of or about 
these acts prior to their occurrence, a requirement for aiding and abet-
ting. However, the record supports an inference that defendant encour-
aged A.M. to perform such acts on Dee.

As early as 15 July 2013, defendant had received nude photos of 
Dee and a promise by A.M. to send more nude photos of Dee. Defendant 
specified he wanted the photos to be as “close as u can and as wide open 
as u can[.]” Defendant also initiated the idea of sexual “play” between 
A.M. and Dee. He told A.M. he believed Dee “want[ed] to.” That day, A.M. 
made a video of Dee while she was nude in the bathtub.

Ten days later on 25 July 2013, messages indicate A.M. “had fun” the 
previous day, but on that day “she[,]” which was likely Dee, was “being 
stubbern [sic]” and “only wants to in the bath.” On 26 July 2013, defen-
dant asked A.M. if she had “been lickin.” A.M. replied no, but she had 
“rubbed a little yesterday evening.” Later that day, A.M. made a video of 
her performing cunnilingus on Dee in her bedroom, and sent it to defen-
dant. Defendant replied later he wanted “to do that sooooooooooooooo 
bad.” He then requested a video of Dee “playing with it[.]” A.M. made  
a video on 29 July 2013 of her rubbing Dee’s vagina while Dee was on 
the couch.

Defendant cites to statements made by A.M. in her initial recorded 
interview, which was not included in the record on appeal. He argues 
these statements support his assertion that A.M. initiated the sexual 
abuse of her daughter and acted on her own, and that defendant had no 
prior knowledge of the sexual acts. However, at trial, A.M. admitted to 
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lying to the police during her initial interview in order to keep defendant 
from getting in trouble. The jury heard A.M.’s pretrial interview, along 
with all other evidence. It was their duty to weigh and resolve any con-
flicting evidence. See State v. Griffin, 18 N.C. App. 14, 16, 195 S.E.2d 569, 
570 (1973) (“It is the duty of the jury to weigh and analyze the evidence 
and to determine whether that evidence shows guilt beyond a reason-
able doubt.”) (citation and internal quotation marks omitted).

Giving the State the benefit of all reasonable inferences, substantial 
evidence was presented to support a conclusion defendant aided and 
abetted in A.M.’s five sexual offenses against Dee. We find no error in the 
trial court’s denial of defendant’s motion to dismiss the five charges of 
sexual offense.

III.  Conclusion

For the forgoing reasons, the trial court did not err.

NO ERROR.

Judge STROUD concurs.

Judge TYSON concurs in part and respectfully dissents in part by 
separate opinion.

TYSON, Judge, concurring in part and dissenting in part.

The majority’s opinion finds no error in the trial court’s denial of all 
of defendant’s motions to dismiss. I agree defendant has failed to show 
prejudicial errors in the trial court’s denial of the motion to dismiss the 
five charges of sexual offense or in the denial of defendant’s motion to 
dismiss the attempted sexual offense, which occurred inside defendant’s 
vehicle. I disagree with the majority opinion’s conclusion to uphold the 
trial court’s ruling that the State presented substantial evidence of any 
overt act by the defendant to support the separate, purported attempted 
sexual offense against Dee while inside of A.M.’s house. I concur in part 
and respectfully dissent in part.

A person is guilty of a statutory sexual offense if the perpetrator is at 
least eighteen years old and engages in a sexual act with a victim under 
the age of thirteen. N.C. Gen. Stat. § 14-27.4A (2013). In the statute, a 
“sexual act” excludes vaginal intercourse, but includes “cunnilingus, fel-
latio, analingus, or anal intercourse” and “penetration, however slight, 
by any object into the genital or anal opening of another person’s body.” 
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State v. Minyard, 231 N.C. App. 605, 616, 753 S.E.2d 176, 185 (2014) 
(citation omitted). 

“The elements of an attempt to commit any crime are: (1) the intent 
to commit the substantive offense, and (2) an overt act done for that 
purpose which goes beyond mere preparation, but (3) falls short of the 
completed offense.” State v. Miller, 344 N.C. 658, 667, 477 S.E.2d 915, 
921 (1996) (citations omitted).

Defendant does not dispute his or Dee’s age, but argues insufficient 
evidence was presented of either his purported intent to engage in sex-
ual acts with Dee or of any purported overt act in furtherance of that 
intention. Defendant was convicted on two counts of attempted sexual 
offense, based upon two specific and unrelated instances.

The first incident, which we all agree the State presented substan-
tial evidence of an attempt, was defendant’s attempt to put his hand 
up Dee’s skirt while they were inside his vehicle with her mother on or 
about 19 July 2013. The second incident of attempted sexual offense 
purportedly occurred between 27 July 2013 and 29 July 2013. Defendant 
had requested of Dee’s mother, A.M., on 27 July 2013 to have Dee wear 
a dress without wearing underwear, because he was planning to visit. 
Though he did not come over that day or the next day, defendant arrived 
at A.M.’s house on 29 July 2013, where he was arrested. Contrary to the 
majority’s opinion, our precedents support neither defendant’s request 
of A.M. nor his arrival at her house to constitute an overt act to meet the 
elements of the attempted sexual offense.

An unlawful attempt requires an overt act which must be 

adapted to, approximating, and which in the ordinary and 
likely course of things would result in the commission 
thereof. Therefore, the act must reach far enough towards 
the accomplishment of the desired result to amount  
to the commencement of the consummation. It must not 
be merely preparatory.

State v. Price, 280 N.C. 154, 158, 184 S.E.2d 866, 869 (1971) (citation 
omitted). In cases involving other offenses, “mere words” or mere prep-
aration have not been adequate to support a conviction for attempt.

In State v. Daniel, the jury was instructed that if the defendant had 
“cursed” the victim, “and ordered him to come to him, and [the victim] 
obeyed through fear, the defendant was guilty of an assault.” 136 N.C. 
571, 573, 48 S.E. 544, 544 (1904). Our Supreme Court held that “[m]ere 
words, however insulting or abusive, will not constitute an assault,” but 
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“[w]here an unequivocal purpose of violence is accompanied by any act 
which, if not stopped or diverted, will be followed by personal injury, the 
execution of the purpose is then begun and there has been a sufficient 
offer or attempt.” Id. at 574, 48 S.E. at 545.

In attempted robbery with a dangerous weapon cases, words 
accompanied by the defendant’s drawing out a firearm was held enough 
to show both intent to commit robbery and an overt act in furtherance 
thereof. See, e.g., State v. Davis, 340 N.C. 1, 13, 455 S.E.2d 627, 633 
(1995) (“defendants drew their pistols, and [one] told the victim, ‘Buddy, 
don’t even try it.’ Such actions have been held to be sufficient evidence 
of attempted armed robbery even without a demand for money or prop-
erty”); State v. Taylor, 362 N.C. 514, 539, 669 S.E.2d 239, 261 (2008) (the 
defendant approached the victim “from behind, pointed a gun at him, 
and indicated he should ‘stay still’ and empty his pockets. These words 
and actions are evidence of both defendant’s intent to rob . . . and an 
‘overt act calculated to bring about’ that result.” (citation omitted)).

Drawing a gun on a victim, along with some type of statement is 
enough “in the ordinary and likely course of things [to] result in the 
commission” of robbery. See Price, 280 N.C. at 158, 184 S.E.2d at 869. 
Conversely, defendant’s request to Dee’s mother is more analogous to 
the “mere words” used in the cases cited above, and is easily distin-
guished from defendant’s attempt inside his vehicle, which we all agree 
sustains that separate conviction, but which cannot be used to “boot-
strap” an overt act for the other attempt conviction.  

The facts of State v. Miller, 344 N.C. 658, 477 S.E.2d 915 (1996), 
cited in the majority’s opinion, are consistent with the aforementioned 
attempted robbery cases where words plus the drawing of a gun were 
enough to constitute an overt act. However, in this instance, defendant’s 
message to A.M. requesting her to have Dee wear a dress without her 
wearing underwear does not rise to the level of an overt act. Further, 
no evidence tends to show if A.M. had dressed Dee as defendant had 
requested when he arrived and was arrested at her home two days later. 
Viewed in the light most favorable to the State and consistent with prec-
edents, these words are best described as merely preparatory. See Price, 
280 N.C. at 158, 184 S.E.2d at 869. 

The majority’s opinion also asserts defendant’s travel to A.M.’s 
house on the day of his arrest was an overt act to support an unlawful 
attempt to commit a sexual act on Dee that day. Defendant’s going over 
to A.M.’s house two days after his text request did not “amount to the 
commencement of the consummation [of a sexual act]. It [was] merely 
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preparatory.” Price, 280 N.C. at 158, 184 S.E.2d at 869. I respectfully dis-
agree this action was an overt act to support this conviction.

After extensive review of the precedents and controlling case law, 
no attempted sexual offense case exists where an overt act to support 
the charge was not identified. In a case alleging an attempted first-degree 
rape, this Court found no overt act occurred to support the conviction for 
attempt, even though the defendant therein, attacked a woman inside a 
public bathroom, demanded that she roll onto her stomach, and touched 
her side with his hand. State v. Walker, 139 N.C. App. 512, 518, 533 S.E.2d 
858, 861 (2000). Though this Court found the attack was vicious, “there 
was insufficient evidence that defendant manifested, by an overt act, a 
sexual motivation for his attack on the victim.” Id. Because a conviction 
for an attempt can only be sustained through substantial evidence of 
intent and an overt act, mere words or defendant’s preparation alone is 
not an overt act to support this conviction for attempt. See id. 

Conversely, and consistent with the other attempt conviction before 
us, which we affirm, the overt acts identified in attempted sexual offense 
cases clearly would have led to the completion of the sexual offense. See, 
e.g., Minyard, 231 N.C. App. at 618, 753 S.E.2d at 186 (finding an overt 
act where the defendant placed his penis on the victim’s buttocks); State 
v. Henderson, 182 N.C. App. 406, 412-13, 642 S.E.2d 509, 513 (2007) (find-
ing an overt act where the defendant removed his pants, walked into the 
room where his daughter was, stood in front of her, and requested that 
she put his penis in her mouth); State v. Buff, 170 N.C. App. 374, 380, 612 
S.E.2d 366, 371 (2005) (finding “several overt acts” occurred where the 
defendant had touched the victim’s breast and vaginal area).

The majority’s opinion points to other instances where Dee had 
previously been victimized as a result of the plan between defendant 
and A.M. to “groom” Dee for sexual acts. While these other instances 
may support the other crimes for which defendant was convicted, they 
cannot be applied to the particular offense of the purported attempted 
sexual act in A.M.’s house on the date of defendant’s arrest two days 
after he made his request to her mother for her to dress Dee in a cer-
tain manner. See State v. Shue, 163 N.C. App. 58, 62, 592 S.E.2d 233, 236 
(2004) (evidence of taking indecent liberties with one brother cannot 
be used to show an attempt to commit indecent liberties with the other 
brother, even though the defendant entered the bathroom stall with the 
child, fixed the lock, grabbed the child’s arm, and then exited the stall).

The majority’s opinion also cites State v. Key to support its assertion 
that defendant’s mere presence at A.M.’s house, alone, was an overt act. 
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Key involved charges of, inter alia, first-degree rape and attempted sec-
ond-degree burglary. 180 N.C. App. 286, 288, 636 S.E.2d 816, 819 (2006). 
The majority’s opinion cites to the discussion in the case concerning the 
attempted burglary. A defendant standing in the doorway of a home may 
constitute an overt act for an attempted burglary conviction, but such 
an action is inapplicable to, and does not support a conviction for, an 
attempted sexual offense or the particular facts of this case. 

The “elements of second-degree burglary are: (1) the breaking (2) 
and entering (3) in the nighttime (4) into a dwelling house or sleeping 
apartment (5) of another (6) with the intent to commit a felony therein.” 
Id. at 292, 636 S.E.2d at 821 (quoting State v. Rick, 342 N.C. 91, 101, 
463 S.E.2d 182, 188 (1995)). This Court found a defendant standing in 
the doorway of a house is evidence of his intent to commit a burglary, 
where he would have to break and enter another’s house. Key, 180 N.C. 
App. at 293, 636 S.E.2d at 822. This Court also found this action was an 
overt act, beyond mere preparation, to commit a burglary. Id. However, 
such behavior is inapplicable to support the conviction of an attempted 
sexual offense, because breaking and entry into a dwelling is not an ele-
ment of the statutory sexual offense. See Minyard, 231 N.C. App. at 616, 
753 S.E.2d at 185.

The majority’s opinion also purports to distinguish the facts and 
holding in State v. Walker, by asserting that case was decided based 
on the defendant’s intent, which was not demonstrated by an overt act. 
139 N.C. App. at 518, 533 S.E.2d at 861. However, intent is often proved 
through a finding of an overt act. See Key, 180 N.C. App. at 293, 636 S.E.2d 
at 822. Intent, standing alone without an overt act, is not an attempt.

Evidence of an overt act is required to support an attempt convic-
tion because “without it there is too much uncertainty as to what the 
[defendant’s] intent actually was.” State v. Bell, 311 N.C. 131, 141, 316 
S.E.2d 611, 616 (1984) (citation omitted). While we may agree defen-
dant may have planned and intended to perform sexual acts on Dee at 
some point, the State’s evidence is insufficient to prove he intended and 
attempted to do so on the day he was arrested. 

Defendant came over to A.M.’s house two days after had he made his 
request to A.M. to dress Dee in a specific manner. No evidence was pre-
sented concerning how Dee was dressed the day defendant was arrested 
or showing defendant had or attempted any contact with her. Intent, often 
proven through overt acts, must correlate to “the time of the offense at 
issue.” See Shue, 163 N.C. App. at 62, 592 S.E.2d at 236.
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The State failed to present any substantial evidence of an overt act 
to support the conviction that defendant attempted to commit a sexual 
offense on Dee in A.M.’s house. I disagree with the conclusion of no error 
in the trial court’s denial of defendant’s motion to dismiss this attempt 
charge. This conviction should be reversed and the case remanded for 
resentencing. I concur in the majority’s opinion’s holding of no error  
for the defendant’s other convictions, but respectfully dissent from the 
conclusion of no error in the defendant’s conviction of an attempted 
sexual offense at A.M.’s house.

StatE Of NORtH CaROlINa 
v.

CYPRESS MONIQUE BROWN 

No. COA18-1107

Filed 16 April 2019

Search and Seizure—traffic stop—reasonable suspicion—com-
munity caretaking doctrine—profanity yelled from a vehicle

In a prosecution for driving while impaired, the trial court erred 
in denying defendant’s motion to suppress because neither the rea-
sonable suspicion standard in Terry v. Ohio, 392 U.S. 1 (1968) nor 
the community caretaking doctrine justified a warrantless stop, 
where the sole reason for stopping defendant was that a police dep-
uty heard someone yell a profanity from inside defendant’s vehicle 
as it passed by a group of police officers. Although the deputy was 
concerned that a domestic dispute might have been taking place 
inside the vehicle, he admitted that he did not know how many peo-
ple were inside the car, who had yelled the profanity, the reason for 
the yelling, or who the profanity was directed toward. 

Judge BRYANT concurs in the result only without separate opinion.

Appeal by defendant from judgment entered 26 July 2018 by Judge 
Julia Lynn Gullett in Alexander County Superior Court. Heard in the 
Court of Appeals 27 March 2019.

Attorney General Joshua H. Stein, by Assistant Attorney General 
Phyllis A. Turner, for the State.
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Edward L Hedrick, V, and Robert E. Campbell for defendant.

ARROWOOD, Judge.

Cypress Monique Brown (“defendant”) appeals the denial of her 
motion to suppress from judgment entered on her guilty plea to driving 
while impaired (“DWI”) pursuant to North Carolina v. Alford, 400 U.S. 
25, 27 L. Ed. 2d 162 (1970) (hereinafter “Alford plea”). For the following 
reasons, we reverse.

I.  Background

Defendant received a citation for DWI after being stopped on a rural 
road outside of Taylorsville by an Alexander County sheriff’s deputy at 
approximately 3:00 in the morning on 5 August 2017. Defendant was 
convicted of DWI in Alexander County District Court on 16 April 2018 
and appealed for a trial de novo in Superior Court.

On 26 July 2018, defendant filed a motion to suppress all evidence 
on the basis that the stop was illegal. Defendant specifically asserted 
that there was no reasonable suspicion to stop her. The motion to sup-
press was accompanied by an affidavit of defendant’s counsel assert-
ing that the deputy used the mere utterance of profanity as a pretext 
to initiate a traffic stop of defendant. Defendant’s motion to suppress 
was heard in Alexander County Superior Court before the Honorable 
Julia Lynn Gullett on 26 July 2018. The deputy who pulled defendant 
over was the only witness to testify at the hearing. On 11 October 
2018, the trial court entered an order denying defendant’s motion to 
suppress. The trial court made the following findings based on the  
deputy’s testimony:

1. On August 5th of 2017, Deputy Hoyle, an officer with 
eight and half years of experience as a deputy for the 
Alexander County Sheriff’s Office, was standing out-
side his patrol car in the parking lot of a closed gas 
station between 2:20 and 2:25 in the morning, and that 
there were several other officers also in the parking 
lot and they all had marked cars.

2. Further, that there were no businesses open for sev-
eral miles in either direction, and that Deputy Holye 
[sic] saw a vehicle come down the road. He heard yell-
ing from inside the vehicle and he heard the words, 
“mother fucker”. [sic]
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3. Deputy Hoyle testified in court that he was concerned 
that someone might be involved in a domestic situa-
tion or an argument of some time. [sic] That he got 
in his patrol car and caught up with the vehicle from 
which he heard the words.

4. The vehicle then slowed down below the 55-mile per 
hour speed limit.1 The Court further finds that there is 
a road sign in the area suggesting a 45 miles per hour 
speed limit because of curves.

5. The officer testified that he waited until they got to 
a lighted area after the curves and initiated the traf-
fic stop to make sure everybody was okay. The Court 
finds that the car pulled past the lighted parking lot 
and pulled over on the side of the road.

6. The Court further finds that the deputy did not observe 
any violations of the rules of the road; that the vehicle 
stopped at a stop light; that the vehicle appropriately 
turned right. The deputy observed no weaving, no 
crossing of any lines, and nothing abnormal about  
the operation of the vehicle, except for going less  
than the speed limit.

7. The Court does find that there was a road sign that 
suggested driving below the speed limit in that area[.]

Based on its findings, the trial court issued the following relevant 
conclusions: 

4. The Court finds that reasonable suspicion requires 
that an officer have a reasonable and articulable rea-
son for stopping the vehicle.

5. The Court, in this situation, finds that the officer’s 
articulable and reasonable suspicion for stopping the 
vehicle was a community caretaking function.

6. The Court finds that the officer has indicated that 
his reason for stopping the vehicle was to make sure 
everything was okay. That he thought perhaps that 

1. There is no evidence that defendant was ever driving above 55 miles per hour. 
Rather, Deputy Hoyle testified that he observed defendant slow down to well below 55 
miles per hour, never stating that defendant’s starting speed was above 55 miles per hour.
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there was some type of argument or domestic dispute. 
That is the reason that he stopped the vehicle.

7. In this matter, the Court finds that, under the totality 
of those circumstances, it was reasonable for the offi-
cer to believe that someone in the vehicle might be in 
danger and finds that there was reasonable suspicion 
for the stop.

Following the trial court’s denial of her motion to suppress, defen-
dant entered an Alford plea to DWI, reserving her right to appeal the 
denial of her motion to suppress. The trial court entered an impaired 
driving judgment on 26 July 2018 sentencing defendant to 60 days in the 
custody of the Misdemeanant Confinement Program, suspended on con-
dition defendant be placed on unsupervised probation for 12 months. 
Defendant gave notice of appeal in open court and the trial court stayed 
judgment pending disposition of this appeal.

II.  Discussion

The sole issue on appeal is whether the trial court erred in denying 
defendant’s motion to suppress. Our review of a trial court’s denial of a 
motion to suppress is “strictly limited to determining whether the trial 
judge’s underlying findings of fact are supported by competent evidence, 
in which event they are conclusively binding on appeal, and whether 
those factual findings in turn support the judge’s ultimate conclusions of 
law.” State v. Cooke, 306 N.C. 132, 134, 291 S.E.2d 618, 619 (1982). “The 
trial court’s conclusions of law . . . are fully reviewable on appeal.” State 
v. Hughes, 353 N.C. 200, 208, 539 S.E.2d 625, 631 (2000).

Defendant does not challenge any specific finding by the trial court 
except that portion of finding of fact number 6 finding that defendant 
stopped at a stop light. Both the State and defendant agree that the evi-
dence was that defendant stopped at a stop sign, not a stop light. Despite 
this error, the significance of the finding is apparent; to show that defen-
dant was adhering to the rules of the road.

Instead of challenging the trial court’s findings, the crux of defen-
dant’s argument on appeal is that the trial court’s findings do not sup-
port its conclusion that the stop was proper because the deputy had 
reasonable suspicion for stopping for a community caretaking function. 
Defendant first argues the trial court erred by conflating two separate 
exceptions to the warrant requirement. Nevertheless, defendant con-
tends the record does not support a warrantless stop based on a reason-
able suspicion or a community caretaking function. We agree.
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This Court explained the relevant search and seizure law in State  
v. Smathers, 232 N.C. App. 120, 753 S.E.2d 380 (2014).

The Fourth Amendment to the United States Constitution 
and Article I, Section 20 of the North Carolina Constitution 
prohibit unreasonable searches and seizures. U.S. Const. 
amend. IV; N.C. Const. art. I, § 20. Traffic stops are rec-
ognized as seizures under both constitutions. See State  
v. Styles, 362 N.C. 412, 414, 665 S.E.2d 438, 439 (2008) (“A 
traffic stop is a seizure even though the purpose of the 
stop is limited and the resulting detention quite brief.”) 
(quoting Delaware v. Prouse, 440 U.S. 648, 653, 99 S. Ct. 
1391, 1396, 59 L. Ed. 2d 660, 667 (1979)). Although a war-
rant supported by probable cause is typically required for 
a search or seizure to be reasonable, State v. Phillips, 
151 N.C. App. 185, 191, 565 S.E.2d 697, 702 (2002), traffic 
stops are analyzed under the “reasonable suspicion” stan-
dard created by the United States Supreme Court in Terry  
v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). 
Styles, 362 N.C. at 414, 665 S.E.2d at 439. “Reasonable sus-
picion is a less demanding standard than probable cause 
and requires a showing considerably less than preponder-
ance of the evidence. The standard is satisfied by some 
minimal level of objective justification.” Id. (citation and 
quotation marks omitted). “A court must consider ‘the 
totality of the circumstances—the whole picture’ in deter-
mining whether a reasonable suspicion to make an inves-
tigatory stop exists.” State v. Watkins, 337 N.C. 437, 441, 
446 S.E.2d 67, 70 (1994) (quoting U.S. v. Cortez, 449 U.S. 
411, 417, 101 S. Ct. 690, 695, 66 L. Ed. 2d 621, 629 (1981)). 
“When a defendant in a criminal prosecution makes a 
motion to suppress evidence obtained by means of a war-
rantless search, the State has the burden of showing, at 
the suppression hearing, how the [warrantless search] 
was exempted from the general constitutional demand for 
a warrant.” State v. Nowell, 144 N.C. App. 636, 642, 550 
S.E.2d 807, 812 (2001).

232 N.C. App. at 123, 753 S.E.2d at 382-83.

We agree with defendant that the trial court appears to comingle two 
separate exceptions to the warrant requirement, the reasonable articu-
lable suspicion standard and the community caretaking standard, when 
concluding “that the officer’s articulable and reasonable suspicion for 
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stopping the vehicle was a community caretaking function.”2 On appeal, 
we address the standards separately.

In Smathers, this Court, upon the concession of the State, noted 
that the stop of the defendant was not based on a reasonable articulable 
suspicion of criminal activity that would permit a warrantless stop of 
the defendant’s vehicle under Terry. 232 N.C. App. at 123, 753 S.E.2d at 
383. Other exceptions to the warrant requirement, such as exigent cir-
cumstances and the automobile exception were also unhelpful “because 
they apply only to situations where officers are investigating or prevent-
ing criminal activity.” Id. at 124, 753 S.E.2d at 383. Instead, this Court 
adopted the community caretaking doctrine as a valid exception to the 
warrant requirement, id. at 126, 753 S.E.2d at 384, and held the officer’s 
stop of the defendant after he observed the defendant’s vehicle strike an 
animal that ran into the road fit into the exception and was reasonable 
under the Fourth Amendment, id. at 131, 735 S.E.2d at 388.

In the present case, the evidence and the trial court’s findings give 
no indication that there was any basis for a traffic stop or a reason-
able articulable suspicion of criminal activity to justify a Terry stop. 
The deputy testified and the trial court found that the sole reason for  
the stop of defendant’s vehicle was that the deputy heard someone in the 
vehicle yell “mother f*****” as it drove by the location where the deputy 
was standing with other officers. Whether the deputy was justified in 
stopping defendant’s vehicle under the community caretaking doctrine 
based on what he heard is a separate and distinct question.

In Smathers, after reviewing methods developed in other jurisdic-
tions, this Court adopted a three-pronged test that it believed “provides a 
flexible framework within which officers can safely perform their duties 
in the public’s interest while still protecting individuals from unreason-
able government intrusions.” Id. at 128, 753 S.E.2d at 386. This Court 
explained that,

[u]nder [the] test, . . . the State has the burden of prov-
ing that: (1) a search or seizure within the meaning of the 
Fourth Amendment has occurred; (2) if so, that under  
the totality of the circumstances an objectively reasonable 
basis for a community caretaking function is shown; and 

2. We note that the State’s argument to the trial court against suppression relied on 
reasonable articulable suspicion to support the stop based on Terry. On appeal, the State 
does not even cite Terry and argues only that the stop was proper under the community 
caretaking exception to the warrant requirement.
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(3) if so, that the public need or interest outweighs the 
intrusion upon the privacy of the individual.

Id. at 128-29, 753 S.E.2d at 386. The Court then listed considerations in 
assessing the weight of the public need or interest against the intrusion 
of an individual’s privacy. Id. at 129, 753 S.E.2d at 386.

We, however, do not reach the balancing of the interests in this case 
because we do not think the totality of the circumstances establish an 
objectively reasonable basis for a community caretaking function under 
the second prong. As stated above, the sole basis for the stop of defen-
dant’s vehicle was that the deputy heard someone in the vehicle yell 
“mother f*****” as it passed by. The deputy testified that he only heard 
the words “mother f*****” and knew it came from the vehicle because 
there were no other vehicles on the road. The deputy did not know if the 
driver or a passenger yelled the words, did not know if there were pas-
sengers in the vehicle, did not know if the windows on the vehicle were 
up or down, and did not know who the words were directed towards. 
The deputy acknowledged that “[i]t could be directed towards us. It 
could be a sign of people inside the vehicle fighting. It could have been 
somebody on the telephone. There are multiple scenarios with that.” 
We do not believe these facts, much less the trial court’s findings which 
we are directed to review on appeal, establish an objectively reasonable 
basis for a stop based on the community caretaking doctrine.

In Smathers, the Court made clear that “this exception should be 
applied narrowly and carefully to mitigate the risk of abuse.” Id. at 129, 
753 S.E.2d at 386.  Therefore, as defendant points out, in cases where 
the community caretaking doctrine has been held to justify a warrant-
less search, the facts unquestionably suggest a public safety issue. There 
are no such facts in this case and the State does not direct our attention  
to any case applying the community caretaking doctrine to facts similar 
to those in the present case; and we are unable to find any cases.

Given the facts in this case, we hold the yelling of a profanity, which 
constitutes the totality of the circumstances justifying the stop in this 
case, did not establish an objectively reasonable basis for a stop based 
on the community caretaking doctrine. Thus, the trial court erred in 
denying defendant’s motion to suppress in this case.

III.  Conclusion

For the reasons discussed, we hold the trial court erred in denying 
defendant’s motion to suppress and we reverse the judgment entered  
on defendant’s Alford plea.
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REVERSED.

Judge DILLON concurs.

Judge BRYANT concurs in the result only without separate opinion.

StatE Of NORtH CaROlINa 
v.

KENNEtH CalvIN CHaNDlER, DEfENDaNt 

No. COA18-14

Filed 16 April 2019

Criminal Law—guilty plea—informed choice—equivocation regard-
ing guilt—acceptance of plea

The trial court did not err in refusing to accept defendant’s guilty 
plea—to indecent liberties with a child, in exchange for the State’s 
dismissal of first-degree sex offense—where defendant’s admission 
of guilt in the written plea, verbal assertion of factual innocence, 
and stated motivation for entering the plea (to prevent the victim 
from being exposed to further legal proceedings) were contradic-
tory and indicated a lack of informed choice. 

Judge DILLON dissenting.

Appeal by defendant from judgment entered 11 August 2017 by 
Judge Mark E. Powell in Madison County Superior Court. Heard in the 
Court of Appeals 31 October 2018.

Attorney General Joshua H. Stein, by Special Deputy Attorney 
General Jennifer T. Harrod, for the State.

Appellate Defender Glenn Gerding, by Assistant Appellate Defender 
Katherine Jane Allen, for the defendant-appellant.

BERGER, Judge.

A Madison County jury found Kenneth Calvin Chandler (“Defendant”) 
guilty of first-degree sex offense with a child and taking indecent liberties 
with a child. Defendant appeals, arguing that the trial judge improperly 
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refused to accept a tendered guilty plea in violation of the statutory man-
date in N.C. Gen. Stat. § 15A-1023(c). We disagree.

Factual and Procedural Background

Defendant was indicted for first-degree sex offense with a child and 
indecent liberties with a child. Defendant reached a plea agreement 
with the State and signed a standard AOC-CR-300 Transcript of Plea to 
resolve these charges on February 6, 2017. Defendant’s Transcript of 
Plea was also signed by his attorney and the prosecutor. 

On page one of the Transcript of Plea, there are three boxes available 
to describe the type of plea a defendant is entering: (1) guilty, (2) guilty 
pursuant to Alford decision, and (3) no contest. Defendant checked that 
he was pleading guilty. 

Page two of the Transcript of Plea has standard questions concern-
ing the type of plea entered. In response to question 13, “Do you now 
personally plead guilty, [or] no contest to the charges I just described[,]” 
Defendant checked the box marked “guilty,” and answered in the affir-
mative. Question 14 has subparts (a), (b), and (c). Each subpart con-
cerns the different pleas available to a defendant. Subpart (a) is used 
with a guilty plea, (b) is for no contest pleas, and (c) is specifically for 
Alford pleas. Because Defendant was pleading guilty, in response to 
the question in subpart (a), “Are you in fact guilty[,]” Defendant again 
answered in the affirmative on the Transcript of Plea.

Page three of the Transcript of Plea addresses the plea arrangement 
made by the State. According to the Transcript of Plea, in exchange 
for Defendant’s guilty plea, the State agreed to dismiss the charge of 
first degree sex offense. Page three also contains signature lines for 
Defendant, defense counsel, and the prosecutor. Defendant acknowl-
edged that the terms and conditions stated in the Transcript of Plea were 
accurate. Defense counsel certified that he and Defendant agreed to the 
terms and conditions stated in the Transcript of Plea. The prosecutor’s 
certification states that the conditions stated in the Transcript of Plea 
were agreed to by all parties for entry of the plea.

On February 7, 2017, the State called Defendant’s case and indicated 
to the trial court that the Defendant planned to enter a plea. The prosecu-
tor asked defense counsel how Defendant pleaded, and defense counsel 
responded, “Pursuant to negotiations, guilty.” The Transcript of Plea was 
submitted to the trial court, and during the colloquy with Defendant, the 
following exchange occurred: 
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[The Court:] Do you understand that you are pleading 
guilty to the following charge: 15 CRS 50222, one count of 
indecent liberties with a minor child, the date of offense 
is April 19 to April 20, 2015, that is a Class F felony, maxi-
mum punishment 59 months?

[Defendant:] Yes, sir.

[The Court:] Do you now personally plead guilty to the 
charges I just described?

[Defendant:] Yes, sir. 

[The Court:] Are you, in fact, guilty?

[Defendant:] Yes, sir.

[The Court:] Now, I want to make sure you understand – 
you hesitated a little bit there and looked up at the ceiling. 
I want to make sure that you understand that you’re plead-
ing guilty to the charge. If you need additional time to talk 
to [defense counsel] and discuss it further or if there’s any 
question about it in your mind, please let me know now, 
because I want to make sure that you understand exactly 
what you’re doing.

[Defendant:] Well, the reason I’m pleading guilty is to 
keep my granddaughter from having to go through more 
trauma and go through court. 

[The Court:] Okay.

[Defendant:] I did not do that, but I will plead guilty to 
the charge to keep her from being more traumatized.

[The Court:] Okay, I understand, [Defendant]. Let me 
explain something to you. I practiced law 28 years before 
I became a judge 17 years ago, and I did many trials and 
many pleas of guilty and represented a lot of folks over the 
years. And I always told my clients, I will not plead you 
guilty unless you are, in fact, guilty. I will not plead  
you guilty if you say “I’m doing it because of something 
else. I didn’t do it.” And that’s exactly what you told me 
just then, “I didn’t do it.” So for that reason I’m not going 
to accept your plea. Another judge may accept it, but I will 
never, ever, accept a plea from someone who says, “I’m 
doing it because of another reason, I really didn’t do it.” And 
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I’m not upset with you or anything like that, I just refuse to 
let anyone do anything, plead guilty to anything, that they 
did not – they say they did not do. I want to make sure that 
you understand you have the right to a trial, a jury trial.  
Do you understand?

[Defendant:] Yeah, I understand that. We discussed that, 
me and my lawyer.

[The Court:] Okay.

[Defendant:] And like I say, I did not intentionally do 
what they say I’ve done.

[The Court:] Okay, that’s fine. That’s good.

[Defendant:] But like I say, I told [defense counsel] that I 
would be willing to plead guilty to this, have a plea deal, 
to keep this child from having to be drug through the  
court system.

[The Court:] That’s fine. I’m not going to accept your 
plea on that basis because I really don’t want you to plead 
guilty to anything that you stand there, uh, and you’ve said 
you didn’t do. So I’m not going to accept your plea. We’ll 
put it over on another calendar where another judge will 
be here. If you want to do that, you be sure and tell the 
judge what you told me if you still feel that way. I’m going 
to write it down here on this transcript of plea of why I 
didn’t take your plea. 

See, the easy thing for me to do is just take pleas and 
put people in jail or do whatever I need to do, or think 
is best for their sentence, and that’s easy. But I can’t lay 
down and go to sleep at night knowing that I put some-
body in jail or entered a sentence of probation or what-
ever to something they did not do, or they say they did 
not do. I don’t know any of the facts of your case; I don’t 
know anything except what I just read in the indictment. 
That’s all I know. But when a man or woman says, I didn’t 
do something, that’s fine, I accept that. 

(Emphasis added.)

Defendant’s case was continued and subsequently came on for trial 
on August 7, 2017. Prior to trial, Defendant was arraigned again, and 
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pleaded not guilty. Defendant continued to maintain that he was factu-
ally innocent when he testified at trial that

[Defendant:] I just remember saying that I don’t, I don’t 
understand why [the victim] would lie. I don’t understand 
why all this whatever happened had happened, but I know 
that I didn’t – . . . And I know it wasn’t true. 

. . . .

[Defense Counsel:] Did you ever knowingly touch [the 
victim]?

[Defendant:] No, sir.

A Madison County jury convicted Defendant of first degree sex 
offense and indecent liberties with a child, and received consecutive sen-
tences of 192 to 291 months and 16 to 29 months in custody. Defendant 
argues for the first time on appeal that the trial court erred on February 
7, 2017 when it rejected his plea. Specifically, Defendant asserts that a 
trial court judge is required to accept a guilty plea pursuant to N.C. Gen. 
Stat. § 15A-1023(c), even when a defendant maintains his innocence.  
We disagree. 

Analysis

If the parties have entered a plea arrangement relat-
ing to the disposition of charges in which the prosecutor 
has not agreed to make any recommendations concern-
ing sentence, the substance of the arrangement must be 
disclosed to the judge at the time the defendant is called 
upon to plead. The judge must accept the plea if he deter-
mines that the plea is the product of the informed choice 
of the defendant and that there is a factual basis for  
the plea.

N.C. Gen. Stat. § 15A-1023(c) (2017).

“A valid guilty plea . . . serves as an admission of all the facts alleged 
in the indictment or other criminal process.” State v. Thompson, 314 
N.C. 618, 623-24, 336 S.E.2d 78, 81 (1985) (citations omitted). A guilty 
plea is “[a]n express confession” by a defendant who “directly, and in the 
face of the court, admits the truth of the accusation.” State v. Branner, 
149 N.C. 559, 561, 63 S.E. 169, 170 (1908). “A plea of guilty is not only an 
admission of guilt, but is a formal confession of guilt before the court in 
which the defendant is arraigned.” Id. at 561-62, 63 S.E. at 170. 
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“A defendant enters into an Alford plea when he proclaims he is 
innocent, but intelligently concludes that his interests require entry of 
a guilty plea and the record before the judge contains strong evidence 
of actual guilt.” State v. Chery, 203 N.C. App. 310, 314, 691 S.E.2d 40, 44 
(2010) (citation and quotation marks omitted). North Carolina v. Alford 
notes that:

Because of the importance of protecting the innocent 
and of insuring that guilty pleas are a product of free and 
intelligent choice, various state and federal court deci-
sions properly caution that pleas coupled with claims of 
innocence should not be accepted unless there is a fac-
tual basis for the plea, . . . and until the judge taking the 
plea has inquired into and sought to resolve the conflict 
between the waiver of trial and the claim of innocence.

North Carolina v. Alford, 400 U.S. 25, 37-38 n.10 (1970) (citations omitted).

A defendant’s plea must be the product of his informed choice, and a 
trial court cannot accept a plea from a defendant unless it so finds. N.C. 
Gen. Stat. § 15A-1022(b) (2017). “[A] plea of guilty . . . may not be consid-
ered valid unless it appears affirmatively that it was entered voluntarily 
and understandingly.” State v. Tinney, 229 N.C. App. 616, 621, 748 S.E.2d 
730, 734 (2013) (quoting State v. Ford, 281 N.C. 62, 67-68, 187 S.E.2d 741, 
745 (1972)). Whether a defendant’s plea was the product of his informed 
choice is a question of law reviewed de novo. Id. (citation omitted). 

The trial court correctly rejected Defendant’s tendered guilty plea 
because the trial court did not and could not find that it was the prod-
uct of his informed choice. Here, the trial court expressed concern that 
Defendant did not fully understand what he was doing by tendering a 
plea of guilty:

Now, I want to make sure you understand – you hesi-
tated a little bit there and looked up at the ceiling. I want 
to make sure that you understand that you’re pleading 
guilty to the charge. If you need additional time to talk to 
[defense counsel] and discuss it further or if there’s any 
question about it in your mind, please let me know now, 
because I want to make sure that you understand exactly 
what you’re doing. 

Defendant did not respond that he understood what he was doing. When 
questioned about whether he understood what he was doing by pleading 
guilty, Defendant maintained his innocence. 



 IN THE COURT OF APPEALS 63

STATE v. CHANDLER

[265 N.C. App. 57 (2019)]

Judge Pope was thus presented with a defendant who provided a 
plea transcript with “an admission of all the facts alleged in the indict-
ment or other criminal process,” Thompson, 314 N.C. at 624, 336 S.E.2d 
at 81 (citation omitted), but who asserted factual innocence. This con-
flict in Defendant’s answers cannot result in a finding that Defendant 
knowingly, intelligently, and understandingly tendered a plea of guilty to 
the trial court because of the conflicting and contradictory information 
provided to the trial court by Defendant. To find otherwise would be to 
rewrite the plea agreement as an Alford plea.1 

Upon inquiry by Judge Pope about whether Defendant understood 
what he was doing, Defendant never “clearly expressed [a] desire to 
enter” a plea, and he never stated or intimated in any way that “his 
interests require entry of a guilty plea.” Defendant did not assert in the 
trial court, nor does he argue here, that it is in his best interest to plead 
pursuant to Alford. Defendant stated he was attempting to plead guilty 
so the victim would not have to go through the difficulty of testifying, 
but he did not and has not asserted that it was in his best interest to 
plead pursuant to Alford. Defendant maintained his innocence, and his 
plea of not guilty and subsequent testimony at trial demonstrate that he 
believed the presumption of innocence and trial by a jury of his peers 
were in his best interests.2 

Conclusion

Because the trial court did not err in refusing to accept Defendant’s 
plea of guilty, we will not disturb the judgment.

NO ERROR.

1. Plea agreements are in essence contracts. State v. Blackwell, 135 N.C. App. 729, 
731, 522 S.E.2d 313, 315 (1999), remanded on other grounds, 353 N.C. 259, 538 S.E.2d 929 
(2000). This Court has no authority to mandate that the prosecutor must offer Defendant 
an Alford plea. Based upon the plain language of the Transcript of Plea, the prosecutor 
here agreed to a concession on charges on the condition that Defendant plead guilty. It 
is the prosecutor who has the discretion to craft the terms of a plea and sign a plea tran-
script. “The District Attorney shall . . . be responsible for the prosecution on behalf of the 
State of all criminal actions in the Superior Courts of his district[.]” N.C. Const. art. IV, § 18. 
“The clear mandate of that provision is that the responsibility and authority to prosecute 
all criminal actions in the superior courts is vested solely in the several District Attorneys 
of the State.” State v. Camacho, 329 N.C. 589, 593, 406 S.E.2d 868, 871 (1991). This Court 
would exceed its authority were it to craft a plea arrangement for the State. 

2. We note that if we were to accept Defendant’s argument, the likelihood that fac-
tually innocent defendants will be incarcerated in North Carolina increases because it 
removes discretion and common sense from our trial judges. Judges would be required 
to accept guilty pleas, not just Alford pleas, when defendants maintain innocence. Such a 
result is incompatible with our system of justice.
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Judge STROUD concurs.

Judge DILLON dissents with separate opinion.

DILLON, Judge, dissenting.

I.  Summary of Dissent

Our General Assembly has provided that a trial court “must” accept 
a plea arrangement between the prosecutor and the defendant where the 
conditions of Section 15A-1023(c) are met. There is nothing in Section 
15A-1023(c) which gives the trial court discretion to reject an arrange-
ment simply because the defendant claims during the required colloquy 
that he did not, in fact, commit the crime.

Our General Assembly has empowered the prosecutor to decide 
whether to require a defendant to admit to the crime as a condition of 
agreeing to a plea arrangement. And if a defendant acts contrary to this 
condition of their deal by professing his innocence during the colloquy, 
it is the prosecutor who has the right to withdraw the offer. But it is of 
no concern of the trial court.

Here, the prosecutor did not withdraw from the plea deal based on 
Defendant’s profession of innocence during the colloquy. And there is no 
indication that the requirements of Section 15A-1023(c) were not met. 
Therefore, I must conclude that the trial judge was compelled by statute 
to accept the plea.

Further, I conclude that Defendant was prejudiced by the trial judge’s 
failure to accept the plea deal. Specifically, Defendant was charged with 
two crimes; the State agreed to dismiss one of the charges in exchange 
for his plea of guilty to the other charge; and after the trial judge rejected 
his plea, Defendant was subsequently tried, convicted, and sentenced 
for both crimes.

II.  Analysis

Defendant challenges his convictions arguing that the first judge 
who heard his guilty plea failed to follow a statutory mandate requiring 
that the judge accept the guilty plea. Defendant contends that, if he had 
been allowed to plead guilty to only the indecent liberties charge, he 
would have been exposed to sentencing for only one charge, rather than 
for both charges.1 

1. I acknowledge that Defendant failed to object to the first judge’s refusal to accept 
his guilty plea. However, the trial judge had a statutory duty to accept the guilty plea in this 
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Defendant and the prosecutor entered into a plea deal whereby 
Defendant agreed to plead guilty. During the colloquy, Defendant stated 
that he wanted to plead guilty but that he was, in fact, innocent. In North 
Carolina, there is no constitutional or statutory barrier for a defendant 
to plead guilty while maintaining his innocence. This type of plea is what 
is known as an Alford plea, named for the United States Supreme Court 
case North Carolina v. Alford.2 

Our General Assembly has provided three types of pleas: guilty, not 
guilty, and no contest (nolo contendere). See N.C. Gen. Stat. § 15A-1022 
(2017). Our General Assembly has not expressly delineated Alford pleas 
as a fourth type of plea nor has that body prescribed such pleas to be 
made in our courts. Rather, Alford pleas are a creation of the judicial 
branch and are recognized as a subset of guilty pleas, and not a subset 
of no contest or not guilty pleas. See, e.g., State v. Ross, 369 N.C. 393, 
395, 794 S.E.2d 289, 290 (2016) (stating that the “[d]efendant entered 
an Alford plea of guilty”); State v. Miller, 367 N.C. 702, 705, 766 S.E.2d 
289, 291 (2014) (“Defendant entered an Alford plea of guilty[.]”); State  
v. Baskins, ___ N.C. App. ___, ___, 818 S.E.2d 381, 387 n.1 (2018) (recog-
nizing that “an Alford plea [is] when the defendant pleads guilty without 
an admission of guilt”); State v. Salvetti, 202 N.C. App. 18, 28, 687 S.E.2d 
698, 705 (2010) (discussing Alford pleas as a subset of guilty pleas, and 
ensuring the defendant understood this relationship).

The extent of a trial judge’s discretion to accept or reject a plea 
arrangement has been set by our General Assembly. A judge’s discretion 
depends on the type of plea entered. For instance, the General Assembly 
has given discretion to trial judges whether to accept a “no contest” 

case. N.C. Gen. Stat. § 15A-1023(c) (2017). And our Supreme Court has long held that  
“[w]hen a trial court acts contrary to a statutory mandate, the right to appeal the court’s 
action is preserved, notwithstanding the failure of the appealing party to object at trial.” 
State v. Jones, 336 N.C. 490, 497, 445 S.E.2d 23, 26 (1994). Therefore, Defendant’s failure to 
object is not fatal to our consideration of this appeal.

2. In Alford, the Court held that the federal constitution allowed for a trial court to 
accept a defendant’s guilty plea, even where the defendant claims his innocence. North 
Carolina v. Alford, 400 U.S. 25, 37-8 (1970). However, the Court did not hold that state trial 
courts are required to accept Alford pleas, leaving the decision to “the States in their wis-
dom.” Id. at 39. While many states, including North Carolina, allow Alford pleas, there are 
some states that have chosen not to accept Alford pleas where the defendant maintains 
his or her own innocence under their own state’s constitutional provisions. See, e.g., State 
v. Urbina, 115 A.3d 261, 269 (N.J. 2015) (recognizing a strong disapproval of Alford pleas 
by the New Jersey Supreme Court); Webster v. State, 708 N.E.2d 610, 614 (Ind. Ct. App. 
1999) (“For many years, Indiana has declined to accept a guilty plea where a defendant 
contemporaneously maintains his innocence.”).
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plea. N.C. Gen. Stat. § 15A-1022(d) (2017) (“The judge may accept the 
defendant’s plea of no contest even though the defendant does not admit 
that he is in fact guilty . . . .” (emphasis added)).

On the other hand, however, and relevant to this present case, the 
General Assembly has provided that a trial judge “must” accept a guilty 
plea where (1) the plea is based on his or her own informed choice, 
(2) a factual basis exists for the plea, and (3) sentencing is left to the 
discretion of the court. N.C. Gen. Stat. § 15A-1023 (2017). The General 
Assembly has made no exception to this statutory mandate for the sub-
set of guilty pleas known in the judiciary as Alford pleas.3 

Here, Defendant wished to plead guilty to the indecent liberties 
charge in order to avoid possible punishment on the sex offense charge. 
The prosecutor agreed to this arrangement. Granted, the prosecutor’s 
acceptance was conditioned on the inclusion of a provision in the agree-
ment that Defendant acknowledged that he was in fact guilty. To require 
this condition as part of a plea deal is certainly within a prosecutor’s dis-
cretion. Defendant signed the agreement. But during the colloquy when 
Defendant suggested that he did not in fact commit the crime, it was 
on the prosecutor to withdraw the offer, which the prosecutor had the 
discretion to do. See State v. Collins, 300 N.C. 142, 149, 265 S.E.2d 172, 
176 (1980) (“The State may withdraw from a plea bargain arrangement 
at any time prior to, but not after, the actual entry of the guilty plea by 
defendant or any other change of position by him constituting detrimen-
tal reliance upon the arrangement.”).

But whether Defendant’s guilty plea was an admission of actual guilt 
or an Alford plea was of no concern to the trial judge, as our General 
Assembly has not authorized the judge to consider this as a factor. 
Since the plea arrangement did not contain any sentencing recom-
mendation, the trial court could have rejected the plea only if it found 
either (1) that the plea was not the product of Defendant’s informed 
choice or (2) there was not a factual basis for the plea. Here, there is no 
indication that Defendant did not make an informed choice. And it is 
apparent that there was a sufficient factual basis for Defendant’s plea, 
because a jury later found that Defendant had committed both crimes 
beyond a reasonable doubt.

The only plausible legal argument that could be made that the trial 
court had discretion under the statute to reject Defendant’s plea is based 

3. My research failed to uncover the phrase “Alford plea” occurring anywhere in the 
text of our General Statutes.
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on the “factual basis” prong. Specifically, one could argue that there was 
no factual basis for the provision in the plea arrangement that Defendant 
was admitting guilt, as Defendant professed his innocence during the 
colloquy. For the following reasons, though, I do not believe that this 
argument is a winning one.

Specifically, whether or not a defendant actually admits to the crime 
is not part of the information which makes up the “factual basis” prong:

A defendant’s bare admission of guilt, or plea of no contest, 
always contained in [the Transcript of Plea], does not pro-
vide the “factual basis” contemplated by G.S. 15A-1022(c) 
. . . . The statute, if it is to be given any meaning at all, must 
contemplate that some substantive material independent 
of the plea itself appear of record which tends to show 
that defendant is, in fact, guilty.

State v. Sinclair, 301 N.C. 193, 199, 270 S.E.2d 418, 421 (1980); see also 
State v. Bollinger, 320 N.C. 596, 603, 359 S.E.2d 459, 463 (1987) (stat-
ing that “[n]othing in N.C.G.S. § 15A-1022 requires the court to make [] 
an inquiry [of the defendant as to whether he was in fact guilty]”). The 
information which makes up the “factual basis” prong is the “informa-
tion [from which] an independent judicial determination of defendant’s 
actual guilt” could be made. State v. Agnew, 361 N.C. 333, 337, 643 S.E.2d 
581, 584 (2007). And the General Assembly has provided a number of 
sources from which this information could be presented apart from the 
words of the defendant. See N.C. Gen. Stat. § 15A-1022(c) (2017).4 

Rather than being part of the information for the “factual basis” 
prong, Defendant’s admission of actual guilt is simply a condition 
which the State required to induce it to enter into the plea arrangement. 
And when Defendant acted contrary to this condition, it was certainly 
the right of the prosecutor to walk away from the deal based on this 
“breach.” But the prosecutor waived this potential breach by not speak-
ing up during the colloquy.

I note the State’s waiver argument; namely that since Defendant was 
given a second opportunity to plead guilty before a different judge but 
elected to plead not guilty, he waived any argument on appeal. See State 
v. Gaiten, 277 N.C. 236, 239, 176 S.E.2d 778, 781 (1970) (“[I]t is a general 
rule that a defendant may waive the benefit of statutory or constitutional 

4. The statute provides that the “factual basis” may be based on, for example, “[a] 
statement of the facts by the prosecutor,” “[a]n examination of the presentencing report,” 
or “sworn testimony” from third parties. N.C. Gen. Stat. § 15A-1022(c)(1), (3)-(4).
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provisions by express consent, failure to assert it in apt time, or by  
conduct inconsistent with a purpose to insist upon it.” (emphasis added)).

However, I further note that it is the State’s burden to point to evi-
dence of Defendant’s waiver. Here, in order to show that Defendant 
waived any argument concerning the first judge’s refusal to accept his 
guilty plea, the State must show that the same plea arrangement was 
still on the table when he later went to trial and pleaded not guilty. But 
the State has not pointed to any evidence and I found no evidence in the 
record showing that the plea arrangement allowing Defendant to plead 
guilty to indecent liberties in exchange for dismissal of the sex offenses 
charge was still available when his case went to trial. Indeed, the State 
does not make any argument in its brief that the deal was still on the 
table. Therefore, it cannot be said that Defendant waived his statutory 
rights by pleading not guilty at trial where there is no evidence that the 
prior deal was still on the table.

Accordingly, my vote is to remand the matter and to “instruct 
the district attorney on remand to renew the plea offer accepted by  
[D]efendant and presented to the trial court.” State v. Lineberger, 342 
N.C. 599, 607, 467 S.E.2d 24, 28 (1996). If Defendant agrees to the offer—
even if he still verbally professes his innocence during the colloquy as 
he did before—the trial court must (1) accept the plea under Section 
15A-1023(c), (2) vacate the current judgment, and (3) enter a new judg-
ment based on the guilty plea to include a sentence as allowed by law. If 
Defendant rejects the plea offer on remand, then the current judgment 
should not be disturbed, as Defendant otherwise received a fair trial.5 

5. I note that in Lineberger, our Supreme Court ordered that the defendant was enti-
tled to a new trial if on remand his guilty plea was not accepted. Lineberger, 342 N.C. at 
607, 467 S.E.2d at 28. However, the Court was construing Section 15A-1023(b), which gives 
the trial court discretion to accept a plea where a sentence is recommended, but which 
requires the trial court to grant the defendant a continuance if it does not accept the plea. 
N.C. Gen. Stat. § 15A-1023(b). In Lineberger, the Court held, not only did the trial court 
fail to properly exercise its discretion in considering the plea, but it also failed to grant a 
continuance when it rejected the plea. Lineberger, 342 N.C. at 606-7, 467 S.E.2d at 28. In 
the present case, Defendant makes no argument regarding the conduct of the trial itself. 
Therefore, we conclude that the judgment should be vacated only if Defendant accepts the 
plea previously offered.
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STATE OF NORTH CAROLINA 
v.

MELVIN LAMAR FIELDS 

No. COA18-673

Filed 16 April 2019

1. Assault—inflicting serious bodily injury—permanent pro-
tracted condition that causes extreme pain—rip in genitals

There was substantial evidence to present the charge of assault 
inflicting serious bodily injury to the jury where defendant’s assault 
caused a rip in the victim’s genitals—requiring 15 stitches, pain 
medication, time off from work, and modified duties upon return to 
work—tending to show a permanent or protracted condition that 
causes extreme pain. Further, the victim was left with a significant, 
jagged scar, which tended to show serious permanent disfigurement.

2. Assault—habitual misdemeanor assault—predicated on mis-
demeanor assault inflicting serious injury—conviction of fel-
ony assault inflicting serious bodily injury—same conduct

Where the jury found defendant guilty of felony assault inflict-
ing serious bodily injury, the trial court erred by entering judgment 
and sentencing defendant for habitual misdemeanor assault, which 
was predicated on a misdemeanor assault inflicting serious injury 
charge arising from the same conduct.

Judge BERGER concurring in part and dissenting in part.

Appeal by Defendant from Judgments entered 12 January 2018 by 
Judge Paul C. Ridgeway in Durham County Superior Court. Heard in the 
Court of Appeals 14 February 2019.

Attorney General Joshua H. Stein, by Special Deputy Attorney 
General Lisa Bradley, for the State.

Richard Croutharmel for defendant-appellant.

HAMPSON, Judge.

Factual and Procedural Background

Melvin Lamar Fields (Defendant) appeals from Judgments adju-
dicating him guilty of (1) Assault Inflicting Serious Bodily Injury and 
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(2) Habitual Misdemeanor Assault. The Record before us demonstrates  
the following:

On 15 August 2016, a Grand Jury indicted Defendant for Malicious 
Maiming of Privy Member and Assault Inflicting Serious Bodily Injury. 
On 6 February 2017, the Grand Jury entered a superseding indictment 
for Attempted Malicious Castration or Maiming of a Privy Member and 
Assault Inflicting Serious Bodily Injury. The Grand Jury additionally 
indicted Defendant for Assault, and for Habitual Misdemeanor Assault, a 
separate substantive offense. These indictments alleged, on 2 November 
2015, Defendant attacked and tore the scrotum of A.R.,1 a transgender 
woman. In advance of trial, Defendant stipulated to two prior misde-
meanor assaults as elements of Habitual Misdemeanor Assault.

At the close of the State’s evidence, Defendant moved to dismiss 
the charges against him on the grounds of insufficiency of the evidence. 
Specifically, Defendant alleged the “evidence is insufficient as a matter 
of law on every element of each charge to support submission of the 
charge to the jury,” and “there is a variance between the crime alleged 
in the indictment and the crime for which the State’s evidence may have 
been sufficient for submission to the jury[.]” Defendant also argued, “as 
it relates to the attempted malicious maiming indictment, the [S]tate has 
failed to show there was . . . any specific intent . . . with malice to maim, 
disfigure, or render impotent” A.R., A.R. was “not permanently injured,” 
and “the [S]tate has failed to show that there was serious bodily injury” 
to A.R. The trial court denied the Motion. Defendant declined to offer 
evidence on his own behalf and renewed his Motion to Dismiss, which 
the trial court again denied.

The trial court submitted to the jury the two felony charges of 
Attempted Castration or Maiming and Assault Inflicting Serious Bodily 
Injury. Rather than submit the charge of Habitual Misdemeanor Assault, 
the trial court submitted the underlying predicate misdemeanor offense of 
Assault Inflicting Serious Injury, pursuant to N.C. Gen. Stat. § 14-33(c)(1).

The jury returned verdicts finding Defendant not guilty of Attempted 
Castration or Maiming, guilty of Assault Inflicting Serious Bodily Injury, 
and guilty of Assault Inflicting Serious Injury. The jury further found as 
an aggravating factor Defendant took advantage of a position of trust or 
confidence to commit the offense.

1. Initials are used to protect the victim.



 IN THE COURT OF APPEALS 71

STATE v. FIELDS

[265 N.C. App. 69 (2019)]

The trial court found Defendant had a prior felony record level of 
III. The court sentenced Defendant to a minimum of 19 months and a 
maximum of 32 months, in the presumptive range, for Assault Inflicting 
Serious Bodily Injury; and a minimum of 9 months and a maximum of 20 
months, in the presumptive range, for Habitual Misdemeanor Assault; to 
be served consecutively in the custody of the North Carolina Department 
of Adult Correction. Defendant appeals.

Issues

The dispositive issues raised by Defendant in this case are:  
(I) Whether there was sufficient evidence of a “serious bodily injury” 
to submit the charge of Assault Inflicting Serious Bodily Injury to 
the jury; and (II) Whether the trial court erred in entering judgment 
on the Habitual Misdemeanor Assault conviction, predicated on the 
Defendant’s conviction for misdemeanor Assault Inflicting Serious 
Injury, in light of Defendant’s conviction for felony Assault Inflicting 
Serious Bodily Injury arising from the same conduct.

Analysis

I. Assault Inflicting Serious Bodily Injury

[1] In his first argument, Defendant contends the trial court erred in 
failing to dismiss the charge of Assault Inflicting Serious Bodily Injury.  
We disagree.

A. Standard of Review

“This Court reviews the trial court’s denial of a motion to dismiss 
de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007).

“ ‘Upon defendant’s motion for dismissal, the question for the Court 
is whether there is substantial evidence (1) of each essential element of 
the offense charged, or of a lesser offense included therein, and (2) of 
defendant’s being the perpetrator of such offense. If so, the motion is 
properly denied.’ ” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 
455 (quoting State v. Barnes, 334 N.C. 67, 75, 430 S.E.2d 914, 918 (1993)), 
cert. denied, 531 U.S. 890, 148 L. Ed. 2d 150 (2000).

B. Serious Bodily Injury

Our General Statutes define the offense of Assault Inflicting Serious 
Bodily Injury as follows:

Unless the conduct is covered under some other provi-
sion of law providing greater punishment, any person who 
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assaults another person and inflicts serious bodily injury is 
guilty of a Class F felony. “Serious bodily injury” is defined 
as bodily injury that creates a substantial risk of death, 
or that causes serious permanent disfigurement, coma, a 
permanent or protracted condition that causes extreme 
pain, or permanent or protracted loss or impairment of the 
function of any bodily member or organ, or that results in 
prolonged hospitalization.

N.C. Gen. Stat. § 14-32.4(a) (2017). Thus, the offense requires the State to 
show (1) an assault, and (2) the assault inflicted “serious bodily injury,” 
as defined above. On appeal, as at trial, Defendant contends the State’s 
evidence failed to establish this second element–whether Defendant’s 
conduct resulted in “serious bodily injury.”

The evidence at trial tended to show after the assault, A.R. had a 
long rip in her genitals; A.R. required 15 stitches and pain medication; 
A.R. remained out of work for two weeks and upon return to work 
was placed on modified duties; A.R. continued to suffer pain for three 
months, and it was six months before the pain completely abated. A.R. 
has a large, jagged scar from the assault. Additionally, A.R.’s doctor tes-
tified an injury like A.R.’s “would be significantly painful[.]” However, 
Defendant contends A.R. suffered no serious, permanent disfigurement 
and no protracted condition causing her extreme pain.

Our courts have consistently recognized whether a serious bodily 
injury has been inflicted depends upon the facts of each case and is 
generally for the jury to decide under appropriate instructions. Indeed, 
this Court has held a trial court properly denied a defendant’s motion to 
dismiss under similar facts on numerous occasions. For example, we 
have held the State presented evidence of “serious bodily injury” suf-
ficient for a jury to decide (1) where the victim testified his injuries were 
“very painful[,]” he suffered pain in his mouth for about a month, and a 
doctor testified those injuries caused “severe” and “extreme” pain, State  
v. Brown, 177 N.C. App. 177, 188, 628 S.E.2d 787, 794 (2006); (2) where 
the victim suffered a broken jaw which was wired shut for two months, 
along with damage to his teeth, broken ribs, and back spasms requiring 
emergency room visits, and a doctor testified the victim’s broken jaw 
could cause “quite a bit” of pain and discomfort, State v. Williams, 150 
N.C. App. 497, 503-04, 563 S.E.2d 616, 620 (2002); and (3) where the vic-
tim suffered broken bones in her face, a broken hand, a cracked knee, 
and an eye bruised so badly it was still problematic at trial, as well as 
pain lasting five to six weeks after the attack, State v. Jamison, 234 N.C. 
App. 231, 235-36, 758 S.E.2d 666, 670 (2014).
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In the instant case, A.R.’s injury required stitches, pain medication, 
time off from work, and modified duties once she resumed work. Her 
pain lasted for as much as six months, and her doctor described it as 
“significantly painful.” This evidence, taken together and giving the State 
the benefit of every reasonable inference, tends to show a “permanent 
or protracted condition that causes extreme pain.” Moreover, the assault 
left A.R. with a significant, jagged scar, which would support a finding of 
“serious permanent disfigurement.” Thus there is substantial evidence 
supporting a finding of “serious bodily injury” as defined by statute. N.C. 
Gen. Stat. § 14-32.4(a). Accordingly, we hold the trial court did not err in 
denying Defendant’s motion to dismiss.

II. Habitual Misdemeanor Assault

[2] In his second argument, Defendant contends there was insufficient 
evidence to submit the predicate misdemeanor of Assault Inflicting 
Serious Injury to the jury. Alternatively, Defendant contends once the 
jury returned its verdict, including finding Defendant guilty of the Class 
F felony of Assault Inflicting Serious Bodily Injury, the trial court was 
required to arrest judgment on misdemeanor Assault Inflicting Serious 
Injury and to not enter judgment on Habitual Misdemeanor Assault. 
Specifically, Defendant argues N.C. Gen. Stat. § 14-33(c) statutorily man-
dates he could not be convicted and sentenced for misdemeanor Assault 
Inflicting Serious Injury because he was convicted and sentenced for 
felony Assault Inflicting Serious Bodily Injury, which imposes greater 
punishment, for the same conduct.

We summarily conclude, for the essential reasons stated in Section I, 
above, the evidence was sufficient to submit the issue of Assault Inflicting 
Serious Injury to the jury. We are, however, constrained to agree that 
once Defendant was convicted of a Class F felony assault, the trial court 
was required to arrest judgment on the misdemeanor assault conviction 
and not enter judgment on the charge of Habitual Misdemeanor Assault 
arising from the same assault.

A. Preservation and Standard of Review

Although Defendant did not object at trial to the trial court’s entry 
of two separate assault judgments, “[w]hen a trial court acts contrary 
to a statutory mandate, the defendant’s right to appeal is preserved 
despite the defendant’s failure to object during trial.” State v. Lawrence, 
352 N.C. 1, 13, 530 S.E.2d 807, 815 (2000). We apply de novo review to 
Defendant’s argument. State v. Jones, 237 N.C. App. 526, 532, 767 S.E.2d 
341, 345 (2014).
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B. Multiple Assaults Arising from the Same Conduct

Our General Statutes codify Habitual Misdemeanor Assault as fol-
lows: “A person commits the offense of habitual misdemeanor assault 
if that person violates any of the provisions of G.S. 14-33 and causes 
physical injury, or G.S. 14-34, and has two or more prior convictions for 
either misdemeanor or felony assault, with the earlier of the two prior 
convictions occurring no more than 15 years prior to the date of the cur-
rent violation.” N.C. Gen. Stat. § 14-33.2 (2017). Habitual Misdemeanor 
Assault is a Class H felony. Id. 

The indictment charging Defendant with Habitual Misdemeanor 
Assault alleged: (I) Defendant assaulted A.R. inflicting serious injury to 
A.R.’s scrotum causing physical injury; and (II) Defendant had been con-
victed of two or more felony or misdemeanor assault offenses. Based 
on Defendant’s stipulation to the two prior assault offenses, the only 
question for the jury on the Habitual Misdemeanor Assault charge was 
whether Defendant committed Assault Inflicting Serious Injury under 
N.C. Gen. Stat. § 14-33(c)(1). N.C. Gen. Stat. § 14-33(c)(1) provides, in 
relevant part: 

Unless the conduct is covered under some other provision 
of law providing greater punishment, any person who com-
mits any assault . . . is guilty of a Class A1 misdemeanor if, 
in the course of the assault . . ., he or she:

(1) Inflicts serious injury upon another person . . .

N.C. Gen. Stat. § 14-33(c)(1) (2017). 

The jury found Defendant guilty of Assault Inflicting Serious Injury. 
In addition, however, the jury returned a guilty verdict on Assault 
Inflicting Serious Bodily Injury, a Class F felony, for his assault on A.R. 
resulting in the same injury. See N.C. Gen. Stat. § 14-32.4(a).

In State v. Jamison, this Court addressed the question of whether a 
defendant could be convicted and sentenced for both Assault Inflicting 
Serious Bodily Injury and a misdemeanor assault under N.C. Gen. Stat. 
§ 14-33(c). This Court reviewed the statutory mandate of N.C. Gen. 
Stat. § 14-33(c) and, in particular, the prefatory clause: “Unless the con-
duct is covered under some other provision of law providing greater 
punishment . . . .” Jamison, 234 N.C. App. at 238, 758 S.E.2d at 671. This 
Court held the prefatory language “unambiguously bars punishment 
for [a lesser class of assault] when the conduct at issue is punished by 
a higher class of assault.” Id. at 239, 758 S.E.2d at 671. Thus, this Court 
concluded the statute mandated a defendant could not be convicted  
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and sentenced for both felony Assault Inflicting Serious Bodily  
Injury under N.C. Gen. Stat. § 14-32.4(a) and misdemeanor Assault on 
a Female under N.C. Gen. Stat. § 14-33(c)(2) for the same conduct. 
Because the trial court entered judgment on both felony and misde-
meanor assault for the same conduct, this Court arrested judgment on 
the misdemeanor assault charge.

Applying Jamison to this case, where the jury returned its verdict 
finding Defendant guilty of Assault Inflicting Serious Bodily Injury, a 
higher class of assault providing for punishment as a Class F felony, 
under the plain language of N.C. Gen. Stat. § 14-33(c), the trial court 
could not impose judgment or sentence for Assault Inflicting Serious 
Injury, a lesser class of assault arising from the same conduct. Thus, the 
trial court was required to arrest judgment on Assault Inflicting Serious 
Injury and instead enter judgment solely on the higher Class F felony. 
See Jamison, 234 N.C. App. at 239, 758 S.E.2d at 672. As such, it fol-
lows, the trial court was then precluded from entering judgment on the 
Habitual Misdemeanor Assault charge expressly predicated on the mis-
demeanor assault charge. Rather, the statutory mandate of N.C. Gen. 
Stat. § 14-33(c), governing the predicate misdemeanor assault, requires 
Defendant be sentenced only for the assault conviction imposing greater 
punishment for the same conduct, here felony Assault Inflicting Serious 
Bodily Injury.

The State contends, however, the jury’s finding on misdemeanor 
Assault Inflicting Serious Injury was used only for the purpose of estab-
lishing one element of the separate offense of Habitual Misdemeanor 
Assault. The State draws comparisons to habitual felon status, suggest-
ing Habitual Misdemeanor Assault is simply intended to enhance pun-
ishment and thus may be imposed in addition to another assault charge 
arising from the same conduct.

However, “[u]nlike habitual felon status, habitual misdemeanor 
assault is a substantive offense and a punishment enhancement (or 
recidivist, or repeat-offender) offense.” State v. Sydnor, 246 N.C. App. 
353, 356, 782 S.E.2d 910, 913 (2016) (citations and quotation marks omit-
ted); compare State v. Priddy, 115 N.C. App. 547, 549, 445 S.E.2d 610, 612 
(1994) (holding Habitual Impaired Driving, unlike Habitual Felon status, 
is “a separate felony offense,” and not “solely a punishment enhance-
ment status”). In essence, the offense of Habitual Misdemeanor Assault 
replaces the underlying predicate misdemeanor, elevating the same con-
duct to a felony based on a defendant’s prior assault convictions. Thus, 
for example, in State v. Jones, this Court recognized “the trial court could 
not administer punishment for both habitual misdemeanor assault, a 
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Class H felony, and assault on a female, a class A1 misdemeanor” result-
ing from the same conduct. 237 N.C. App. at 533, 767 S.E.2d at 345. The 
rationale in Jones was again premised on “the unambiguous phrase  
‘[u]nless the conduct is covered under some other provision of law pro-
viding greater punishment[,]’ in G.S. 14-33(c).” Id. We therefore vacated 
the conviction for Assault on a Female and remanded for resentencing 
on Habitual Misdemeanor Assault.

This is consistent with longstanding precedent holding a defendant 
may not be charged with multiple classes, or multiple charges of the 
same class, of assault arising from a single assault. For example, in 
State v. Dilldine, this Court noted it was improper for a defendant to 
be separately charged with Assault with Intent to Kill and Assault with 
Intent to Kill Inflicting Serious Injury arising from a single assault. 22 
N.C. App. 229, 231, 206 S.E.2d 364, 366 (1974); see also State v. Maddox, 
159 N.C. App. 127, 132, 583 S.E.2d 601, 604 (2003) (“In order for a defen-
dant to be charged with multiple counts of assault, there must be mul-
tiple assaults”). 

It follows, therefore, a defendant may not be convicted and sentenced 
for two substantive assault charges arising from a single assault. In this 
case, the indictments cited only one assault resulting in the same injury. 
Likewise, the trial court’s instructions to the jury for both offenses relied 
upon whether Defendant “assaulted the victim by intentionally causing 
a tear in the alleged victim’s scrotum[.]” Thus, in this case, Defendant 
could not be convicted and sentenced for both the substantive assault 
charge of Habitual Misdemeanor Assault, predicated on misdemeanor 
Assault Inflicting Serious Injury, and the higher Class F felony Assault 
Inflicting Serious Bodily Injury, both arising from the assault on A.R. 
leading to the same injury. See Jones, 237 N.C. App. at 533, 767 S.E.2d at 
345; Jamison, 234 N.C. App. at 239, 758 S.E.2d at 671. Consequently, we 
must hold, because the jury returned its verdict finding Defendant guilty 
of felony Assault Inflicting Serious Bodily Injury, the trial court erred in 
entering judgment and sentencing Defendant for Habitual Misdemeanor 
Assault predicated on misdemeanor Assault Inflicting Serious Injury 
arising from the same conduct. Accordingly, we vacate the trial court’s 
judgment as to Habitual Misdemeanor Assault (17 CRS 444).2

2. We do not remand for resentencing because the trial court imposed the sentence 
for Habitual Misdemeanor Assault to run consecutively from the separate judgment and 
sentence for the higher Class F felony Assault Inflicting Serious Bodily Injury.
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Conclusion

We conclude there was no error in the trial court’s judgment on the 
charge of Assault Inflicting Serious Bodily Injury (15 CRS 59893) but 
vacate the trial court’s judgment on the charge of Habitual Misdemeanor 
Assault (17 CRS 444).

NO ERROR IN PART, VACATED IN PART.

Judge ZACHARY concurs.

Judge BERGER concurs in part and dissents in part in a separate 
opinion. 

BERGER, Judge, concurring in part and dissenting in part.

I concur with the majority that there was substantial evidence to 
support submission to the jury of the charge of assault inflicting serious 
bodily injury. I respectfully dissent from the remainder of the majority 
opinion because the trial court did not err.

Judgment was entered against Defendant for assault inflicting seri-
ous bodily injury and habitual misdemeanor assault. Defendant argues 
that the trial court erred by (1) punishing him for assault inflicting seri-
ous injury and assault inflicting serious bodily injury arising out of the 
same conduct, (2) failing to arrest judgment on “one of the assault con-
victions,” and (3) convicting Defendant of a principle offense and lesser-
included offense arising out of the same conduct. Defendant essentially 
is attacking his conviction on double jeopardy grounds from three dif-
ferent directions.

“[H]abitual misdemeanor assault is a substantive offense and a pun-
ishment enhancement (or recidivist, or repeat-offender) offense.” State 
v. Carpenter, 155 N.C. App. 35, 49, 573 S.E.2d 668, 677 (2002) (citation 
and quotation marks omitted); see also State v. Smith, 139 N.C. App. 
209, 212-14, 533 S.E.2d 518, 519-20 (2000). In relevant part, an individual 
may be found guilty of habitual misdemeanor assault if that person com-
mits an assault set forth in N.C. Gen. Stat. § 14-33 which causes physi-
cal injury, and that individual “has two or more prior convictions for 
either misdemeanor or felony assault, with the earlier of the two prior 
convictions occurring no more than 15 years prior to the date of the cur-
rent violation.” N.C. Gen. Stat. § 14-33.2 (2017). Assault inflicting serious 
injury is an offense set forth in Section 14-33(c)(1), and thus, an element 
of habitual misdemeanor assault.
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The majority correctly notes that the prefatory clause to Section 
14-33 states “[u]nless the conduct is covered under some other provi-
sion of law providing greater punishment,” N.C. Gen. Stat. § 14-33(c) 
(2017), and that this language precludes punishment for lower class 
assaults when the conduct at issue “is punished by a higher class of 
assault.” (Citation omitted.) The majority would be correct if Defendant 
here were being punished for assault inflicting serious bodily injury 
and the A1 misdemeanor of assault inflicting serious injury pursuant 
to Section 14-33. 

However, Defendant here was convicted and punished pursuant 
to Section 14-33.2, which contains no such prefatory language, and 
thus, does not preclude punishment for conduct “covered under some 
other provision of law providing greater punishment.” N.C. Gen. Stat.  
§ 14-33(c). As the majority correctly points out “the offense of Habitual 
Misdemeanor Assault replaces the underlying predicate misdemeanor.” 
Thus, the prefatory language which supports the majority’s reasoning 
is inapplicable.

Assault inflicting serious bodily injury is a substantive offense 
defined as an assault in which an individual inflicts “bodily injury that 
creates a substantial risk of death, or that causes serious permanent 
disfigurement, coma, a permanent or protracted condition that causes 
extreme pain, or permanent or protracted loss or impairment of the 
function of any bodily member or organ, or that results in prolonged 
hospitalization.” N.C. Gen. Stat. § 14-32.4(a) (2017). 

No person may be “subject for the same offence to be twice put in 
jeopardy of life or limb.” U.S. Constitution, Amend. V. In Blockburger  
v. United States, the Supreme Court stated that 

the test to be applied to determine whether there are two 
offenses or only one, is whether each provision requires 
proof of a fact which the other does not. A single act may 
be an offense against two statutes; and if each statute 
requires proof of an additional fact which the other does 
not, an acquittal or conviction under either statute does not 
exempt the defendant from prosecution and punishment 
under the other.

State v. Artis, 174 N.C. App. 668, 674, 622 S.E.2d 204, 209 (2005) (quoting 
Blockburger v. United States, 284 U.S. 299, 304 (1932)). 

“North Carolina has adopted and applied the Blockburger test” to 
determine if double jeopardy concerns are implicated in the punishment  
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of multiple offenses. Id. The North Carolina Supreme Court has 
stated that 

even where evidence to support two or more offenses 
overlaps, double jeopardy does not occur unless the evi-
dence required to support the two convictions is identical. 
If proof of an additional fact is required for each convic-
tion which is not required for the other, even though some 
of the same acts must be proved in the trial of each, the 
offenses are not the same.

Id. (quoting State v. Murray, 310 N.C. 540, 548, 313 S.E.2d 523, 529 (1984)).

In State v. Artis, the defendant was charged with malicious conduct 
by a prisoner and habitual misdemeanor assault arising from the same 
conduct. The conduct alleged in both indictments read:

the defendant named above unlawfully, willfully, and feloni-
ously did assault S.E. McKinney, a government officer at the 
Pitt County Detention Center, Greenville, North Carolina ... 
by throwing bodily fluid on S.E. McKinney. At the time of the 
assault S.E. McKinney was performing a duty of his office 
by supervising the dispensing of food to the defendant.

Id. This Court stated that “[c]onvictions arising from the same incident 
or similar conduct for both do not violate the double jeopardy clause.” 
Id. at 676, 622 S.E.2d at 210.

Such is the case here. Defendant was indicted for assault inflicting 
serious bodily injury and habitual misdemeanor assault. The allega-
tions in both indictments were that Defendant assaulted the victim and 
caused tearing to victim’s scrotum.1 Even though the allegations in the 
indictments concerning the assault and resulting injury were identical, 
the two substantive offenses required proof of different facts. Assault 
inflicting serious bodily injury required the State to prove beyond a 
reasonable doubt that the Defendant committed an assault upon the 
victim which inflicted serious bodily injury. Even though habitual misde-
meanor assault has as an element the lesser included offense of assault 
inflicting serious injury, it is a substantive offense which also required 
proof of physical injury and “two or more prior convictions for either 

1. The indictment for assault inflicting serious bodily injury alleged that the tear to 
the victim’s scrotum was serious bodily injury, while the indictment for habitual misde-
meanor assault alleged that the Defendant inflicted serious injury and physical injury as a 
result of the tear in his scrotum.
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misdemeanor or felony assault, with the earlier of the two prior convic-
tions occurring no more than 15 years prior to the date of the current 
violation.” N.C. Gen. Stat. § 14-33.2. 

Because habitual misdemeanor assault is a substantive offense 
which required proof of additional facts and elements beyond that nec-
essary for conviction of assault inflicting serious bodily injury, I would 
find that the trial court did not err.

 StatE Of NORtH CaROlINa 
v.

 BRIaN KEItH HUGHES, DEfENDaNt

No. COA18-967

Filed 16 April 2019

Sentencing—grossly aggravating factors—notice to defendant 
— prejudice

In an impaired driving case where the State failed to notify 
defendant of its intent to prove grossly aggravating factors at sen-
tencing—as required under N.C.G.S. § 20-179(a1)(1)—the superior 
court committed prejudicial error by applying those factors when 
determining defendant’s sentencing level. The State could not ful-
fill its notice obligation in the superior court proceeding by relying 
on the notice it gave during an earlier district court proceeding in  
the case. 

Appeal by Defendant from judgment entered 18 April 2018 by Judge 
Marvin P. Pope, Jr. in Transylvania County Superior Court. Heard in the 
Court of Appeals 13 March 2019.

Attorney General Joshua H. Stein, by Assistant Attorney General 
Yvonne B. Ricci, for the State.

Kimberly P. Hoppin for Defendant-Appellant.

INMAN, Judge.

When the State fails to give notice of its intent to use aggravating 
sentencing factors as required by N.C. Gen. Stat. § 20-179(a1)(1), the 
trial court’s use of those factors in determining a defendant’s sentenc-
ing level is reversible error.
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Defendant Brian Keith Hughes (“Defendant”) appeals from a judg-
ment finding him guilty of impaired driving and imposing a level one 
punishment based upon two grossly aggravating sentencing factors. 
Because the State failed to notify Defendant of its intent to seek an 
enhanced sentence based on those factors we vacate the judgment and 
remand to the trial court to resentence Defendant.

FACTUAL AND PROCEDURAL HISTORY

On 2 May 2017, Brevard Police Department Officer Timothy Reinhart 
(“Officer Reinhart”) observed Defendant’s vehicle roll through a stop sign 
and then come to an abrupt stop when it appeared Defendant noticed 
the officer’s patrol car. Officer Reinhart ran the vehicle’s license plate, 
verified that Defendant’s driving privileges had been suspended, and ini-
tiated a traffic stop. During this stop, Officer Reinhart and another offi-
cer performed standard field sobriety tests on Defendant. The officers 
concluded that Defendant had consumed a sufficient amount of alcohol 
to impair his mental and physical faculties and arrested him for driving 
while impaired.

Defendant was tried for impaired driving in Transylvania County 
District Court. The district court found Defendant guilty, and deter-
mined that the State had proven the existence of two grossly aggravating 
sentencing factors: (1) that Defendant “drove, at the time of the current 
offense, while [his] drivers license was revoked” and (2) that Defendant 
had “been convicted of a prior offense involving impaired driving which 
conviction occurred within seven (7) years before the date of this 
offense.” Accordingly, the district court imposed level one punishment.

Defendant then appealed to the Transylvania County Superior 
Court. Defendant was tried by jury, and the jury returned a verdict of 
guilty of driving while impaired. The jury was discharged, and the supe-
rior court proceeded to a sentencing hearing. During the sentencing 
hearing, the State introduced evidence of Defendant’s driving record 
over Defendant’s objection that the State had failed to provide notice 
of its intent to seek an aggravated sentence. The superior court again 
imposed a level one punishment, based on the same factors applied in 
Defendant’s district court sentencing. Defendant appeals.

ANALYSIS

Defendant argues that the State failed to notify him, as required 
by Section 20-179(a1)(1) of our General Statutes, of its intent to prove 
aggravating factors for sentencing in the superior court proceeding. 
Alleged statutory errors are questions of law and, as such, are reviewed 
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de novo. State v. Mackey, 209 N.C. App 116, 120, 708 S.E.2d 719, 721 
(2011) (internal citations omitted). Under de novo review, the appellate 
court considers the matter anew and freely substitutes its own judgment 
for that of the lower court. Sutton v. N.C. Dep’t of Labor, 132 N.C. App. 
387, 389, 511 S.E.2d 340, 341 (1999).

If the State intends to provide evidence of aggravating factors at an 
impaired driving sentencing hearing, it must provide notice of that intent 
to the defendant:

If the defendant appeals to superior court, and the State 
intends to use one or more aggravating factors under sub-
sections (c) or (d) of this section, the State must provide 
the defendant with notice of its intent. The notice shall be 
provided no later than 10 days prior to trial and shall con-
tain a plain and concise factual statement indicating the 
factor or factors it intends to use under the authority of 
subsections (c) and (d) of this section. The notice must list 
all the aggravating factors that the State seeks to establish. 

N.C. Gen. Stat. § 20-179(a1)(1) (2017).

Although we are aware of no binding precedent addressing the 
effect of the State’s failure to give notice under this particular statute,1 
decisions addressing the analogous notice provision contained in our 
felony sentencing statute are instructive. The State’s failure to provide 
notice under N.C. Gen. Stat. § 15A-1340.16(a6) renders the trial court’s 
application of aggravated sentencing factors reversible error. See, e.g., 
State v. Crook, 247 N.C. App. 784, 798, 785 S.E.2d 771, 781 (2016) (hold-
ing use of prior record level point for commission of offense while on 
probation improper without notice); Mackey, 209 N.C. App. at 121, 708 
S.E.2d at 722 (State’s listing of aggravating factors and prior record level 
on plea offer was ineffective notice and aggravated sentencing by trial 
court was therefore in error). We likewise hold that the State’s failure to 
provide notice of its intent to use aggravating factors defined in Section 
20-179 prevents the trial court from considering those factors at sen-
tencing for impaired driving.

1. This Court is aware of, and the parties have cited, only unpublished decisions 
directly addressing the effect of the State’s failure to provide notice under Section 
20-179(a1)(1). See State v. Wilcox, No. COA16-91, ___ N.C. App. ___, 791 S.E.2d 665, 2016 
WL 4608203, 2016 N.C. App. LEXIS 910 (Sept. 6, 2016) (unpublished); State v. Broyles, No. 
COA16-853, ___ N.C. App. ___, 797 S.E.2d 382, 2017 WL 1056309, 2017 N.C. App. LEXIS 212 
(Mar. 21, 2017) (unpublished).
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In this case, the State does not argue that it gave notice to 
Defendant prior to the superior court proceeding. Instead, it argues 
that Defendant was not prejudiced: that he received constructive notice 
of the aggravating factors because they were used at the earlier district 
court proceeding, and, as Defendant does not contest the existence of 
the aggravating factors themselves, any additional notice would not 
have changed the result at sentencing. We reject this argument.

Allowing the State to fulfill its notice obligation under Section 
20-179(a1)(1) by relying on district court proceedings would render the 
statute effectively meaningless. A statute must be construed, if possible, 
to give “meaning and effect to all of its provisions.” HCA Crossroads 
Residential Ctrs., Inc. v. N.C. Dep’t of Human Res., 327 N.C. 573, 578, 
398 S.E.2d 466, 470 (1990) (citations omitted). This statute requires the 
State to provide notice of its intent to use aggravating factors only “[i]f 
the defendant appeals to superior court.” N.C. Gen. Stat. § 20-179(a1)(1) 
(emphasis added). 

The language of Section 20-179(a1)(1) requires notice of the State’s 
intent to use aggravating sentencing factors in impaired driving cases 
appealed to superior court, even if evidence supporting those factors 
was presented in district court. It is not enough that Defendant sim-
ply be made aware of the existence of such evidence. For example, in 
Crook, the State provided the defendant with a prior record level work-
sheet more than 30 days prior to trial. 247 N.C. App. at 796, 785 S.E.2d at 
780. There, as in this case, the defendant did not contest the aggravating 
factor itself. In fact, the defendant in Crook stipulated to his prior record 
level for sentencing. Id. at 797, 785 S.E.2d at 781. The defendant was 
aware of the aggravating factor and did not argue that additional notice 
would have allowed him to present a defense, but this Court held that 
providing the record level worksheet did not constitute notice of the 
State’s intent to prove the existence of a prior record level point under 
Section 15A-1340.16(a6), our felony sentencing statute. Id. 

While use of sentencing factors in district court may notify a defen-
dant of the existence of evidence supporting those factors, it does not 
give adequate notice of the State’s intent to use those factors in a sub-
sequent de novo proceeding, in a separate forum, potentially tried by a 
different prosecutor. The State must provide explicit notice of its intent 
to use aggravating factors in the superior court proceeding.

Defendant was prejudiced by the use of grossly aggravating factors 
at his sentencing, because this raised the level of punishment imposed. 
The State’s argument that proper provision of notice would not have 
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changed the result at sentencing stems from a misapprehension of the 
error committed in this case. Error that is subject to review on appeal 
is not committed by parties, but by courts. The error in this case that 
we review for prejudice is, therefore, not the State’s failure to provide 
notice of its intent to use aggravating sentencing factors but the trial 
court’s use of those factors at sentencing. If the trial court had prop-
erly refused to apply factors for which statutory notice was not given, 
it could not have imposed level one punishment. Applying those factors 
prejudiced Defendant.

Our prior decisions addressing the analogous notice requirement 
for felony sentencing are consistent with this analysis. In Crook, the 
defendant stipulated to his status as a prior record level II offender, of 
which status he was made aware 30 days prior to trial—notice would 
not have allowed him to prepare any additional defense to that aggravat-
ing factor. 247 N.C. App. at 797, 785 S.E.2d at 781. In State v. Snelling, 
the defendant admitted to having been on probation at the time of his 
offenses, but this Court held that the State’s failure to provide notice 
of its intent to use this factor at sentencing was prejudicial because it 
raised the defendant’s prior record level. 231 N.C. App. 676, 681-82, 752 
S.E.2d 739, 744 (2014).

As there is no evidence in the record to show that the State provided 
Defendant with sufficient notice of its intent to use aggravating factors 
at sentencing, and the record does not indicate that Defendant waived 
his right to receive such notice, we hold that the trial court committed 
prejudicial error by applying these aggravating factors. Accordingly, we 
vacate Defendant’s sentence and remand to the trial court for resentenc-
ing in accordance with this opinion.

VACATED AND REMANDED.

Judges STROUD and ZACHARY concur.
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STATE OF NORTH CAROLINA 
v.

DARREN LYNN JOHNSON 

No. COA18-966

Filed 16 April 2019

Sentencing—within statutory limit—consideration of improper 
or unrelated matters—prejudice

When sentencing defendant for multiple drug offenses, the trial 
judge improperly considered her personal knowledge of a heroin-
related homicide charge in her community, which was neither related 
to defendant’s case nor mentioned in the record. Defendant was 
prejudiced because, even though the trial court properly sentenced 
defendant within the statutorily-mandated limits or presumptive 
ranges for each offense, the record raised a clear inference that the 
trial judge’s improper considerations led her to impose a greater 
overall sentence.

Judge TYSON dissenting.

Appeal by defendant from judgments entered 14 February 2018 by 
Judge Lori I. Hamilton in Rowan County Superior Court. Heard in the 
Court of Appeals 27 February 2019.

Attorney General Joshua H. Stein, by Assistant Attorney General 
Joseph L. Hyde, for the State.

Mary McCullers Reece for defendant.

ARROWOOD, Judge.

Darren Lynn Johnson (“defendant”) appeals from judgments entered 
on various drug related offenses. For the following reasons, we vacate 
the judgments and remand for resentencing.

I.  Background

During an undercover narcotics operation conducted by the Rowan 
County Sheriff’s Department, officers purchased what they believed 
to be narcotics from defendant during controlled buys on 7, 12, and  
28 April 2016 and on 11 May 2016. Following the exchange on 11 May  
2016, officers initiated a traffic stop and pulled defendant over, 
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searched the occupants of the vehicle, recovered what was believed 
to be additional narcotics from defendant, and arrested defendant. On 
12 September 2016, a Rowan County Grand Jury returned indictments 
charging defendant with two counts of possession with intent to sell or 
distribute (“PWISD”) heroin, two counts of selling heroin, two counts of 
trafficking in heroin by possession, two counts of trafficking in heroin 
by transport, two counts of trafficking in heroin by selling, one count of 
PWISD a schedule II controlled substance (methylphenidate hydrochlo-
ride), one count of PWISD cocaine, and one count of PWISD a schedule 
IV controlled substance (alprazolam).

Defendant’s case was tried in Rowan County Superior Court before 
the Honorable Lori I. Hamilton beginning on 13 February 2018. On  
14 February 2018, the jury returned verdicts finding defendant guilty 
on one count of PWISD heroin, two counts of selling heroin, one count 
of trafficking in heroin more than 4 grams but less than 14 grams by 
possession, one count of trafficking in heroin more than 4 grams but 
less than 14 grams by transportation, one count of trafficking in heroin  
more than 4 grams but less than 14 grams by selling, and one count of 
PWISD a schedule II controlled substance (methylphenidate hydro-
chloride). The trial court dismissed the other indicted offenses either 
because of an error in the indictment or because the lab results showed 
no controlled substances were discovered during testing of the sub-
stances believed to be controlled substances.

Upon return of the jury verdicts, the trial court consolidated some 
offenses and entered four judgments as follows: the trial court (1) con-
solidated the convictions for PWISD heroin with the two counts of 
selling heroin and sentenced defendant at the top of the presumptive 
range to a term of 14 to 26 months; (2) sentenced defendant for traffick-
ing in heroin by possession to a consecutive mandatory term of 70 to  
93 months; (3) consolidated the convictions for trafficking in heroin 
by transport and trafficking in heroin by selling and sentenced defen-
dant to a second consecutive mandatory term of 70 to 93 months; and 
(4) sentenced defendant for PWISD schedule II controlled substance 
(methylphenidate hydrochloride) at the top of the presumptive range to 
a concurrent term of 8 to 19 months. Defendant filed notice of appeal on  
26 February 2018.1 

1. Defendant filed a conditional petition for writ of certiorari with this Court on  
25 September 2018 because of deficiencies in the notice of appeal. We allow the petition 
and address the merits of defendant’s appeal.
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II.  Discussion

On appeal, defendant raises issue with his sentencing and does not 
otherwise challenge the validity of his convictions. Thus, we review only 
the sentencing.

As specified above, the trial court sentenced defendant at the top 
of the presumptive range to concurrent terms for the non-trafficking 
offenses, and consolidated two of the three trafficking offenses and sen-
tenced defendant to two consecutive terms for the trafficking offenses, 
the length of which is mandated in N.C. Gen. Stat. § 90-95(h)(4), to begin 
upon completion of the non-trafficking sentences. Defendant acknowl-
edges that the trial court has great discretion in imposing sentences, 
both in terms of length and how multiple sentences are structured, and 
does not assert the sentences imposed in this case are in and of them-
selves improper. However, defendant argues “[t]he error arose not from 
any specific term chosen by the trial court, but by the court’s clear indi-
cation that she chose [defendant’s] sentence based on her improper con-
sideration of matters unrelated to his charges.” Specifically, defendant 
contends “[t]he trial court improperly considered her personal knowl-
edge of unrelated charges arising from a heroin-related death in her 
home community when sentencing defendant.”

It is well established that “[a] sentence within the statutory limit 
will be presumed regular and valid.” State v. Boone, 293 N.C. 702, 712, 
239 S.E.2d 459, 465 (1977). However, our Supreme Court long ago recog-
nized that “such a presumption is not conclusive. If the record discloses 
that the court considered irrelevant and improper matter in determining 
the severity of the sentence, the presumption of regularity is overcome, 
and the sentence is in violation of defendant’s rights.” Id. “The extent 
to which a trial court imposed a sentence based upon an improper 
consideration is a question of law subject to de novo review.” State  
v. Pinkerton, 205 N.C. App. 490, 494, 697 S.E.2d 1, 4 (2010), rev’d on 
other grounds, 365 N.C. 6, 708 S.E.2d 72 (2011).

N.C. Gen. Stat. § 15A-1340.12 provides that “[t]he primary purposes 
of sentencing a person convicted of a crime are to impose a punish-
ment commensurate with the injury the offense has caused, taking into 
account factors that may diminish or increase the offender’s culpabil-
ity; to protect the public by restraining offenders; to assist the offender 
toward rehabilitation and restoration to the community as a lawful citi-
zen; and to provide a general deterrent to criminal behavior.” N.C. Gen. 
Stat. § 15A-1340.12 (2017). To that end, “[t]his Court has held that in 
determining the sentence to be imposed, the trial judge may consider 
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such matters as the age, character, education, environment, habits, 
mentality, propensities and record of the defendant.” State v. Morris, 60 
N.C. App. 750, 754-55, 300 S.E.2d 46, 49 (1983). The trial judge may also 
take into account the seriousness of a particular offense when exercis-
ing its discretion to decide the minimum term to impose within the pre-
sumptive range. State v. Oaks, 219 N.C. App. 490, 497-98, 724 S.E.2d 132,  
137-38 (2012).

On the other hand, our Courts have held it is improper during sen-
tencing for a trial judge to consider a defendant’s refusal to accept a plea 
offer, Boone, 293 N.C. at 712, 239 S.E.2d at 465, the financial status of a 
defendant, State v. Massenburg, 234 N.C. App. 609, 615, 759 S.E.2d 703, 
707-708 (2014), the religious beliefs of either a defendant or the judge, 
State v. Earls, 234 N.C. App. 186, 194, 758 S.E.2d 654, 659, disc. review 
denied, 367 N.C. 791, 766 S.E.2d 643 (2014), and conduct not included 
in the indictment, State v. Swinney, 271 N.C. 130, 133, 155 S.E.2d 545, 
548 (1967).

In the present case, defendant contends it is clear from the trial 
judge’s remarks during sentencing that the trial judge improperly con-
sidered her personal knowledge of matters not included in the record 
when sentencing him. Those remarks appear in the transcript of the sen-
tencing hearing as follows:

Okay. Even more importantly to me, at least one of the 
people that was mentioned during the debriefing interview 
was a person that I happened to know was charged with a 
homicide in providing heroin to a person in Davie County 
who died. I’m concerned that those of you who are deal-
ing in heroin in my community are causing the deaths of 
people in my community.

So it is not just, “Oh, well, you know, I was just maybe 
dealing a little drugs.” It is actually a link in the chain that 
is leading to the deaths of tens of thousands of people in 
our country. It is a big deal to me. A big deal.

The trial court made these statements after hearing arguments from the 
defense and the State, and just before announcing defendant’s sentence.

Upon review of the record, we find no mention in the evidence of 
the homicide referenced by the trial judge before it is brought up during 
sentencing. As defendant points out, the trial judge’s statement appears 
to refer to the judge’s personal knowledge that a person named by 
defendant during an interview with police on 11 May 2016, which was 
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introduced into evidence at trial, is charged for a drug related homicide 
in her community.

The State does not dispute that there was no evidence of the homi-
cide charge in the record; nor does the State contend the homicide 
charge was relevant to defendant’s sentencing. Instead, the State con-
tends the trial judge’s statement must be considered in context, see State 
v. Shaw, 207 N.C. App. 369, 372, 700 S.E.2d 62, 64, disc. review denied, 
364 N.C. 621, 705 S.E.2d 357 (2010), and frames the trial judge’s state-
ment solely a reflection on the seriousness of the drug offenses, which 
is an appropriate consideration under Oaks, 219 N.C. App. at 497-98, 
724 S.E.2d at 137-38. The State contends the trial judge’s reference to 
a personal anecdote does not diminish the trial court’s consideration 
of the seriousness of drug offenses, which is widely acknowledged and 
accepted. The State also asserts defendant cannot cite any case law that 
it was improper for the judge to consider her personal knowledge of  
the community.

We agree with the State that the trial judge’s remarks must be con-
sidered in context and that the seriousness of drug crimes is well rec-
ognized and a valid consideration. If the trial court had only addressed 
the severity of the offenses by reference to the effects of the drug epi-
demic in her community or nationwide, there would be no issue in this 
case. In U.S. v. Bakker, 925 F.2d 728 (4th Cir. 1991), the Court noted that  
“[t]o a considerable extent a sentencing judge is the embodiment of pub-
lic condemnation and social outrage” and recognized “that a sentencing 
court can consider the impact a defendant’s crimes have had on a com-
munity and can vindicate that community’s interests in justice.” Bakker,  
925 F.2d at 740 (citation omitted). Nevertheless, the Court in Bakker held 
the sentencing judge exceeded the boundaries of due process when the 
judge impermissibly took his own religious characteristics into account 
in sentencing the defendant. Id. at 740-41.

Here, however, the trial judge did not just consider the impact of 
defendant’s drug offenses on the community, but clearly indicated in 
her remarks that she was considering a specific offense in her commu-
nity for which defendant was not charged. We now reiterate that, upon 
hearing sentencing arguments by the defense and the State, the trial 
judge stated, “[e]ven more importantly to me, at least one of the people 
that was mentioned during the debriefing interview was a person that 
I happened to know was charged with a homicide in providing heroin 
to a person in Davie County who died.” It is hard to imagine how the 
trial court could have been any more clear that the unrelated homicide 
charge was a significant consideration.
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Both parties acknowledge that it is improper for the trial judge to 
consider matters not charged in the indictments. Here the trial judge 
did just that. Instead of attempting to draw a bright line as to when mat-
ters within the personal knowledge of the trial judge cross the bounds 
of impropriety, we simply hold the trial judge crossed the line in this 
case by considering her personal knowledge that a person mentioned 
by defendant was charged with a drug related homicide in her commu-
nity when there is no mention of the charge in the indictments or the 
evidence at trial.

The prejudice resulting from the trial judge’s improper consideration 
is harder to pinpoint than the impropriety itself because, as defendant 
acknowledges, the terms imposed for the offenses are not improper. 
The length of the sentences imposed for the trafficking offenses were 
mandated by statute. See N.C. Gen. Stat. § 90-95(h)(4) (2017). For the 
non-trafficking offenses, the trial judge had discretion to choose any 
minimum term within the presumptive range authorized by N.C. Gen. 
Stat. § 15A-1430.17, and did so, albeit at the top of the presumptive range. 
See State v. Parker, 143 N.C. App. 680, 685-86, 550 S.E.2d 174, 177 (2001) 
( “The Structured Sentencing Act clearly provides for judicial discretion 
in allowing the trial court to choose a minimum sentence within a speci-
fied range.”). Any prejudice in defendant’s sentencing resulted from the 
exercise of the trial judge’s discretion concerning which offenses to con-
solidate for judgment and how to run the multiple sentences; there were 
many possibilities from which the trial judge could choose.

Given that the sentences imposed were not impermissible, both par-
ties agreed at oral arguments that if defendant is granted a new sen-
tencing hearing and receives the same sentence, the sentence would be 
proper. Nevertheless, when confronted with a question about prejudice 
at oral argument, the State conceded that if the trial judge’s comment 
was improper, the case should be remanded for resentencing.

While we cannot ascertain from the record the precise impact the 
improper consideration had on the sentences handed down by the trial 
judge, it is evident from the judge’s statement that the improper consid-
eration was important in sentencing. Similar to the Court’s holding in 
Boone, although the trial judge may have sentenced defendant fairly  
in this case, because there is a clear inference based on the judge’s state-
ment during sentencing that a greater sentence was imposed because of 
her personal knowledge of a drug related homicide charge in her com-
munity not charged in this case, the case must be remanded for resen-
tencing without consideration of matters outside the indictments and 
record. See Boone 293 N.C. at 712-13, 239 S.E.2d at 465.
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III.  Conclusion

For the above reasons, we vacate the judgment and remand the mat-
ter for resentencing.

VACATED AND REMANDED FOR RESENTENCING.

Judge STROUD concurs.

Judge TYSON respectfully dissents by separate opinion. 

TYSON, Judge, dissenting.

Defendant argues the trial court erred by improperly considering 
matters outside the record when deciding to sentence him. Defendant 
bases his argument upon purportedly extraneous statements made 
by the trial court during the sentencing hearing. The majority opinion 
vacates the trial court’s judgments and remands for resentencing. I 
respectfully dissent. 

I.  Proper Consideration

1.  Standard of Review

Our standard of review of a trial court’s sentencing is well estab-
lished. “A sentence within the statutory limit will be presumed regular 
and valid.” State v. Boone, 293 N.C. 702, 712, 239 S.E.2d 459, 465 (1977). 
“[A] trial court should . . . be able to take into account the seriousness 
of the particular offense when exercising its discretion to decide which 
minimum term within the presumptive range for that class of offense 
and prior record level to impose.” State v. Oakes, 219 N.C. App. 490, 
498, 724 S.E.2d 132, 138 (2012). “The imposition of the minimum sen-
tence under the sentencing guidelines is within the discretion of the trial 
court.” Id. 

“The extent to which a trial court imposed a sentence based upon an 
improper consideration is a question of law subject to de novo review.” 
State v. Pinkerton, 205 N.C. App. 490, 494, 697 S.E.2d 1, 4 (2010) (cita-
tion omitted), rev’d on other grounds, 365 N.C. 6, 708 S.E.2d 72 (2011).

2.  Analysis

A trial court’s comments, stated during a sentencing hearing, 
should be reviewed in the context in which they were made. See State  
v. Shaw, 207 N.C. App. 369, 370-72, 700 S.E.2d 62, 63-4 (rejecting a defen-
dant’s argument “that the trial court took into account a non-statutory 
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aggravating factor that was neither stipulated to nor found” by the jury 
where the defendant took the trial court’s comments out of context), 
disc. review denied, 364 N.C. 621, 705 S.E.2d 357 (2010). “This Court 
has held that in determining the sentence to be imposed, the trial judge 
may consider such matters as the age, character, education, environ-
ment, habits, mentality, propensities and record of the defendant.” 
State v. Morris, 60 N.C. App. 750, 754-55, 300 S.E.2d 46, 49 (1983) (cita-
tion omitted).

“If the record discloses that the court considered irrelevant and 
improper matter in determining the severity of the sentence, the pre-
sumption of regularity is overcome, and the sentence is in violation of 
defendant’s rights.” State v. Johnson, 320 N.C. 746, 753, 360 S.E.2d 676, 
681 (1987) (emphasis supplied) (citation and quotation omitted).

The trial court, during the sentencing hearing, stated:

Okay. Even more importantly to me, at least one of the 
people that was mentioned during the debriefing inter-
view was a person that I happened to know was charged 
with a homicide in providing heroin to a person in 
Davie County who died. I’m concerned that those of you 
who are dealing in heroin in my community are causing 
the deaths of people in my community. 

So it is not just, “Oh, well, you know, I was just maybe 
dealing a little drugs.” It is actually a link in the chain 
that is leading to the deaths of tens of thousands of 
people in our country. It is a big deal to me. A big deal. 
(emphasis supplied). 

Defendant contends he is entitled to a new sentencing hearing 
because these comments show the trial court improperly took into 
account a homicide charge against a drug dealer, whose nickname defen-
dant had mentioned during his debriefing interview with detectives. 

Defendant concedes in his reply brief that he “does not challenge 
the trial court’s feelings about the seriousness of heroin use in society 
at large.” When viewed as a whole and in context, the trial court’s com-
ments show it was taking into account the seriousness of heroin dealing 
and its effects on the community and society. See Oakes, 219 N.C. App. 
at 498, 724 S.E.2d at 138; Shaw, 207 N.C. App. 369, at 700 S.E.2d at 64. 

The trial court’s comments do not indicate it sentenced defendant 
more harshly because defendant mentioned the name of, and happened 
to know, another drug dealer who may have been charged with homicide 
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for dealing heroin to someone who had died in Davie County. Instead, 
the court’s comment about the drug dealer charged with homicide was 
an anecdotal example of the larger, community and nation-wide prob-
lem and consequences of heroin dealing and use. 

The court’s statement beginning with “So,” following the statement 
containing the trial court’s comments about the drug dealer charged 
with homicide, explains the trial court’s purpose behind the comments 
in its preceding statement. The trial court’s use of “so” clearly expresses 
that it was using it in the sense of “for that reason” or “therefore.” So, 
The American Heritage Dictionary of the English Language, Fifth 
Edition. https://ahdictionary.com/word/search.html?q=so (last visited 
on 3 April 2019). The trial court’s comments, viewed as a whole and in 
context, indicates the court’s proper consideration of the seriousness of 
defendant’s offenses relating to heroin dealing and possession. 

The United States Court of Appeals for the Fourth Circuit has stated:

We recognize that a sentencing court can consider the 
impact a defendant’s crimes have had on a community and 
can vindicate that community’s interests in justice. To a 
considerable extent a sentencing judge is the embodiment 
of public condemnation and social outrage. As the com-
munity’s spokesperson, a judge can lecture a defendant as 
a lesson to that defendant and as a deterrent to others.

U.S. v. Bakker, 925 F.2d 728, 740 (4th Cir. 1991).

When compared to other cases from our appellate courts where 
defendants have been granted new sentencing hearings, the trial court’s 
comments here do not show it considered improper or irrelevant mate-
rial in sentencing defendant. See, e.g., State v. Cannon, 326 N.C. 37, 
39, 387 S.E.2d 450, 451 (1990) (granting defendants a new sentencing 
hearing where trial court’s comments show it imposed more severe sen-
tences because defendants exercised their rights to a jury trial); State 
v. Swinney, 271 N.C. 130, 133-34, 155 S.E.2d 545, 548 (1967) (awarding 
new sentencing hearing on a defendant’s conviction of involuntary man-
slaughter where trial judge stated he was punishing the defendant more 
severely for hosting a party where liquor was served).

The negative effects and costs imposed on individuals and society 
from the dealing of heroin are relevant and proper matters to consider 
when sentencing defendant. Defendant was convicted, in part, of pos-
session with intent to sell or deliver heroin, two counts of selling heroin, 
and three counts of trafficking heroin. 
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We all agree there is no error in defendant’s jury convictions and 
trial and that the same sentences could be imposed on remand. The 
trial court was properly exercising its role as “the embodiment of public 
condemnation and social outrage.” Bakker, 925 F.2d at 740. Viewed in 
context, the trial court’s comments do not show it considered an “irrel-
evant or improper matter in determining the severity of [defendant’s] 
sentence.” Johnson, 320 N.C. at 753, 360 S.E.2d at 681. Defendant has 
failed to show he is entitled to a new sentencing hearing.

II.  No Prejudice

Presuming, arguendo, the trial court improperly considered 
defendant’s mention of the name of a drug dealer also charged with 
homicide in a different county, defendant is unable to show prejudice. 
Defendant’s counsel conceded at oral argument that if he is granted 
a new sentencing hearing, the trial judge could impose the identical 
sentence already imposed. 

It is also notable that defendant does not contend that, even if were 
to be granted a new sentencing hearing, another trial judge should be 
assigned. In view of defendant’s concession and the majority’s opinion, 
the trial court could still properly consider the seriousness of dealing 
heroin on remand, so long as the trial court does not mention its aware-
ness of a drug dealer’s name mentioned by defendant, who was pur-
portedly charged with homicide. Defendant has failed and is unable to 
show any prejudice from the presumptively valid sentence imposed. See 
Boone, 293 N.C. at 712, 239 S.E.2d at 465. His argument is without merit 
and should be overruled.

III.  Conclusion

The trial court’s comments, made during the sentencing hearing, 
after the jury’s verdicts had been received and entered and the jury 
dismissed, were proper. They indicate the trial court considered the 
permissible matter of the seriousness and potential impacts of defen-
dant’s offenses as a “community spokesperson.” Bakker, 925 F.2d at 740. 
Alternatively, defendant was sentenced in the presumptive range and is 
unable to show any prejudice. Defendant is not entitled to a new sen-
tencing hearing. There is no error in the jury’s verdicts or in the judg-
ments entered thereon. I respectfully dissent. 
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MattHEW JOSEPH SCHMIEDER 

No. COA18-1027

Filed 16 April 2019

1. Evidence—other crimes—driving record—similarity and tem-
poral proximity—clear and consistent pattern of criminality

In a prosecution for second-degree murder arising from a fatal 
car crash, the trial court properly admitted evidence of defen-
dant’s driving record under Rule 404(b) where there was sufficient 
similarity and temporal proximity between the charged crime and 
defendant’s lengthy record of past driving offenses. The majority  
of defendant’s prior convictions involved the same types of conduct 
he engaged in during the crash at issue—speeding, illegal passing, 
and driving with a suspended license—and the spread of the convic-
tions over the entirety of his driving record showed a clear and con-
sistent pattern of conduct that was highly probative of his mental 
state at the time of the crash.

2. Homicide—vehicular homicide—second-degree murder—suf-
ficiency of the evidence—malice

The trial court properly denied defendant’s motion to dismiss a 
second-degree murder charge based on vehicular homicide where 
his driving record—revealing a nearly two-decade-long history of 
prior convictions for multiple speeding charges, reckless driving, 
illegal passing, and driving with a suspended license—provided sub-
stantial evidence from which the jury could infer malice. 

3. Indictment and Information—sufficiency—second-degree mur-
der —essential elements—not misleading

Where defendant was acquitted of second-degree murder as a 
Class B1 felony but convicted of the Class B2 version of the offense, 
the indictment sufficiently charged defendant with second-degree 
murder under all available legal theories because it pleaded all the 
essential elements of the crime. Furthermore, defendant failed to 
show how he was misled by the indictment where the State did not 
check the box labeled “Inherently Dangerous Without Regard to 
Human Life” but did check the box labeled “Second Degree.”
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Appeal by defendant from judgment entered 26 March 2018 by 
Judge Julia Lynn Gullett in Henderson County Superior Court. Heard in 
the Court of Appeals 5 March 2019.

Attorney General Joshua H. Stein, by Special Deputy Attorney 
General Neil Dalton, for the State.

James R. Parish for defendant.

DIETZ, Judge.

Defendant Matthew Joseph Schmieder appeals his conviction 
for second degree murder following a fatal motor vehicle accident. 
Schmieder argues that the trial court erroneously admitted evidence of 
his past driving offenses and that, without that evidence, the trial court 
should have granted his motion to dismiss. He also argues that the trial 
court erred by entering judgment on the Class B2 second degree mur-
der offense because the indictment only was sufficient to charge the  
Class B1 version of that offense. 

As explained below, the trial court did not abuse its discretion in 
admitting Schmieder’s driving record because the court properly found 
sufficient similarity and temporal proximity between the charged offense 
and a lengthy pattern of past driving offenses. As a result, the trial court 
also did not err in denying Schmieder’s motions to dismiss because the 
driving record provided substantial evidence from which the jury could 
infer the element of malice. Finally, the indictment in this case was suf-
ficient to charge second degree murder under all theories permitted by 
law and Schmieder was not misled by the indictment. We therefore find 
no error in the trial court’s judgment.

Facts and Procedural History

On 22 December 2016 around 7:30 p.m., Evelyn Argueta was driv-
ing along Kanuga Road in Henderson County. It was dark and the road 
was two lanes with a double yellow line down the middle and narrow 
shoulders. The road has turns and inclines and a posted speed limit of 
40 mph. Argueta noticed a white BMW behind her and became “a little 
scared” when the BMW passed her across the double yellow line with-
out using turn signals. Argueta estimated that the BMW was travelling at  
45 to 50 mph. 

After passing Argueta, the BMW increased its speed and caught 
up to a Silverado pickup truck. The BMW started to pass the Silverado 
without using any turn signals, and Argueta thought that the BMW was 
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following too close behind the Silverado to see around it. When the 
BMW entered the left lane to pass, it became apparent that there was 
an oncoming red pickup truck in that lane. The BMW hit the brakes and 
attempted to get back into the right lane, but it was too late. The BMW 
collided head-on with the oncoming red truck and then hit the Silverado. 
Argueta estimated that the BMW was going 55 to 60 mph at the time of 
the attempted pass. 

First responders arrived on the scene in response to a 911 call. They 
observed that there had been a head-on collision with a heavy impact, a 
distance of about 100 feet between the vehicles, and substantial debris 
in the roadway and on the side of the road. They heard a voice calling 
for help from the white BMW. The red pickup truck had to be opened 
with hydraulic spreaders. The driver of the red pickup truck, 17-year-old 
Derek Miller, had no pulse and was crushed between the steering wheel 
and the backseat of his vehicle. A paramedic was able to crawl into the 
vehicle and determined that Miller had injuries “inconsistent with life” 
and was deceased. 

After determining that Miller was deceased, paramedics began 
work on the white BMW. Defendant Matthew Schmieder, the driver of 
the BMW, was pinned inside. First responders extracted him from the 
vehicle and transported him to the hospital. Schmieder told paramed-
ics, “I know I caused this,” and asked about the other driver’s injuries. 
Paramedics smelled an odor of alcohol coming from Schmieder and 
asked him how much he had to drink. Schmieder responded that he did 
not know. 

On 15 May 2017, the State indicted Schmieder for second degree 
murder. The body of the indictment alleged that Schmieder “unlawfully, 
willfully and feloniously and of malice aforethought did kill and murder 
Derek Lane Miller.” In the murder indictment’s header, which included 
form boxes, the State checked the box labeled “Second Degree,” but did 
not check either of the two additional boxes beneath that one, which 
were labeled “Inherently Dangerous Without Regard to Human Life” and 
“Unlawful Distribution of Substance.” 

Before trial, Schmieder moved to exclude his record of prior driving 
convictions. The trial court later denied Schmieder’s motion to exclude 
his driving record, finding that Schmieder’s prior driving convictions 
“are similar” and “that there is not much of a gap in time between convic-
tions over the years.” The court allowed Schmieder’s motion to exclude 
evidence of four prior accidents that did not result in charges as well as 
Schmieder’s motion to exclude some of the letters he had received from 
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the DMV regarding the status of his driver’s license. The court deter-
mined that, under Rule 403, the danger of unfair prejudice from this evi-
dence substantially outweighed its probative value.

The State’s evidence from Schmieder’s driving record showed that 
on 23 November 2016, Schmieder was stopped for an expired plate 
and was issued a citation for driving with a suspended license. At the 
time of the December 2016 accident, Schmieder’s license had been sus-
pended since 22 May 2014 for failure to appear for a 2013 infraction of 
failure to reduce speed. Since Schmieder’s driver’s license was originally 
issued in September 1997, he had multiple driving convictions includ-
ing the following: failure to stop for siren or red light, illegal passing, 
speeding 80 in a 50, and reckless driving in March 1998; speeding 64 in  
a 55 in September 2000; speeding 64 in a 55 in October 2000; speeding 
70 in a 50 in August 2003; driving while license revoked and speeding 54 
in a 45 in January 2005; speeding 54 in a 45 in December 2006; failure to 
reduce speed resulting in accident and injury in February 2007; a South 
Carolina conviction for speeding 34 in a 25 in March 2011; speeding 44 
in a 35 in January 2012; speeding 84 in a 65 in May 2013; and failure 
to reduce speed in February 2017 (the conviction corresponding to the 
2013 charge on which Schmieder failed to appear). Six of these prior 
convictions resulted in suspension of Schmieder’s license. 

At the close of the State’s evidence and again at the close of all of 
the evidence, Schmieder moved to dismiss the charges. The trial court 
denied both motions. After deliberations, the jury acquitted Schmieder 
of Class B1 second degree murder and convicted him of Class B2 sec-
ond degree murder. The trial court sentenced Schmieder to 157 to  
201 months in prison. Schmieder timely appealed. 

Analysis

I. Admission of Driving Record

[1] Schmieder first argues that the trial court erred in admitting his 
prior driving record under Rule 404(b) of the Rules of Evidence with-
out sufficient evidence establishing temporal proximity and factual 
similarity between the past driving convictions and the present offense.  
We disagree. 

Rule 404(b) permits the admission of evidence of “other crimes, 
wrongs, or acts” for purposes other than to show the defendant “acted 
in conformity therewith.” N.C. Gen. Stat. § 8C-1, Rule 404(b). Such evi-
dence may be admitted under this rule “as proof of motive, opportunity, 
intent, preparation, plan, knowledge, identity, or absence of mistake, 
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entrapment or accident.” Id. “We review de novo the legal conclusion 
that the evidence is, or is not, within the coverage of Rule 404(b). We 
then review the trial court’s Rule 403 determination for abuse of dis-
cretion.” State v. Beckelheimer, 366 N.C. 127, 130, 726 S.E.2d 156, 159 
(2012). Rule 404(b) is a “general rule of inclusion of relevant evidence 
of other crimes, wrongs or acts by a defendant, subject to but one  
exception requiring its exclusion if its only probative value is to show 
that the defendant has the propensity or disposition to commit an 
offense of the nature of the crime charged.” State v. Coffey, 326 N.C. 
268, 278–79, 389 S.E.2d 48, 54 (1990). “To effectuate these important 
evidentiary safeguards, the rule of inclusion described in Coffey is con-
strained by the requirements of similarity and temporal proximity.” State 
v. Al-Bayyinah, 356 N.C. 150, 154, 567 S.E.2d 120, 123 (2002). 

There is no question that Schmieder’s prior driving record was 
admissible to show his intent—malice—under Rule 404(b). “This Court 
has held evidence of a defendant’s prior traffic-related convictions 
admissible to prove the malice element in a second-degree murder pros-
ecution based on vehicular homicide.” State v. Maready, 362 N.C. 614, 
620, 669 S.E.2d 564, 568 (2008); see also State v. Rich, 351 N.C. 386, 400, 
527 S.E.2d 299, 307 (2000). Likewise, “[w]hether defendant knew that he 
was driving with a suspended license tends to show that he was acting 
recklessly, which in turn tends to show malice.” State v. Lloyd, 187 N.C. 
App. 174, 178, 652 S.E.2d 299, 301 (2007). But Schmieder argues that his 
driving record should have been excluded because there was insuffi-
cient evidence that the prior convictions were factually similar, because 
some of the prior driving convictions were too far removed in time, and 
because there were significant gaps in time between the convictions  
and the present offense. 

“[R]emoteness in time generally affects only the weight to be given 
[404(b)] evidence, not its admissibility. This is especially true when, as 
here, the prior conduct tends to show a defendant’s state of mind, as 
opposed to establishing that the present conduct and prior actions are 
part of a common scheme or plan.” Maready, 362 N.C. at 624, 669 S.E.2d 
at 570 (2008) (citations omitted). Where “the evidence [is] fundamental 
to proving that defendant acted with malice,” it is “clearly highly proba-
tive.” Lloyd, 187 N.C. App. at 178, 652 S.E.2d at 301. And “the danger of 
unfair prejudice” can be “mitigated by the trial court’s limiting instruc-
tion.” Id.; see also State v. Grice, 131 N.C. App. 48, 54, 505 S.E.2d 166, 
169–70 (1998).

“The relevance of a temporally remote traffic-related conviction 
to the question of malice does not depend solely upon the amount of 
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time that has passed since the conviction took place. Rather, the extent 
of its probative value depends largely on intervening circumstances.” 
Maready, 362 N.C. at 624, 669 S.E.2d at 570. A defendant’s older convic-
tions can “constitute part of a clear and consistent pattern of criminality 
that is highly probative of his mental state at the time of his actions at 
issue here.” Id. There is no bright-line rule for the maximum amount of 
time before a prior driving conviction is inadmissible, or maximum gap 
in time between convictions before a series of convictions is inadmis-
sible. See id. at 625, 669 S.E.2d at 571.

Here, the court explicitly found that the prior convictions on 
Schmieder’s driving record were “similar” to the present offense and that 
“there was not much of a gap in time between convictions over the years.” 
The court’s finding of similarity is supported by the fact that the vast 
majority of the charges in the driving record involved the same types 
of conduct Schmieder was alleged to have engaged in here—namely 
speeding, illegal passing, and driving while his license was revoked. 
Although the State did not present evidence of the specific circumstances 
surrounding the prior convictions, the similarity was evident from the 
nature of the charges. 

The court’s finding of temporal proximity is supported by the spread 
of the convictions over the entirety of Schmieder’s driving record, from 
the year his license was issued up until the year of the accident at issue 
in this case, showing a consistent pattern of conduct including speed-
ing, illegal passing, and driving with a revoked license. The gaps in time 
between charges, never greater than three or four years, were not sig-
nificant. Moreover, many of the gaps in time between charges occurred 
during periods when Schmieder’s license was suspended and he could 
not legally have been driving. The trial court properly determined that 
the time gaps in this pattern of conduct were less significant in light  
of the likely cause for the gaps—Schmieder’s inability legally to drive 
during those times. 

Additionally, after the jury heard evidence of the driving record, the 
trial court gave a limiting instruction to the jury that the driving record 
was “received solely for the purpose of showing malice” and that the 
jury could consider it “only for the limited purpose for which it was 
received,” thus limiting the risk of unfair prejudice. Simply put, the trial 
court properly determined that this evidence was admissible under Rule 
404(b) and was well within its sound discretion to conclude that it was 
not unfairly prejudicial under Rule 403. 

Schmieder also contends that the trial court should have excluded 
the evidence because of the ten-year time limit on the admission of prior 
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convictions under N.C. Gen. Stat. § 8C-1, Rule 609. But Rule 609 only 
applies to evidence used to impeach a witness’s credibility, which is not 
the case here, and we find no legal basis to apply this inapplicable time 
limit from Rule 609 to non-impeachment evidence otherwise admissible 
under Rule 404(b). Accordingly, we hold that the trial court did not err in 
admitting evidence of Schmieder’s prior driving offenses.

II. Sufficiency of Evidence of Malice

[2] Schmieder next argues that the trial court erred in denying his 
motion to dismiss the second degree murder charge because the State 
presented insufficient evidence of malice. Because, as discussed above, 
the trial court properly admitted Schmieder’s prior driving record, we 
reject this argument as well. 

“This Court reviews the trial court’s denial of a motion to dismiss 
de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007). 
“Upon defendant’s motion for dismissal, the question for the Court is 
whether there is substantial evidence (1) of each essential element of 
the offense charged, or of a lesser offense included therein, and (2)  
of defendant’s being the perpetrator of such offense. If so, the motion is 
properly denied.” State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455 
(2000). “Substantial evidence is such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” State v. Smith, 
300 N.C. 71, 78–79, 265 S.E.2d 164, 169 (1980). “In making its determina-
tion, the trial court must consider all evidence admitted, whether com-
petent or incompetent, in the light most favorable to the State, giving 
the State the benefit of every reasonable inference and resolving any 
contradictions in its favor.” State v. Rose, 339 N.C. 172, 192, 451 S.E.2d 
211, 223 (1994). 

“Second-degree murder is the unlawful killing of a human being 
with malice but without premeditation and deliberation.” Grice, 131 
N.C. App. at 53, 505 S.E.2d at 169. “Our courts have specifically recog-
nized three kinds of malice:” (1) “a positive concept of express hatred, 
ill-will or spite, sometimes called actual, express or particular malice”; 
(2) “when an act which is inherently dangerous to human life is done so 
recklessly and wantonly as to manifest a mind utterly without regard 
for human life and social duty and deliberately bent on mischief”; and 
(3) “that condition of mind which prompts a person to take the life of 
another intentionally without just cause, excuse, or justification.” Id. 

As noted above, “[t]his Court has held evidence of a defendant’s 
prior traffic-related convictions admissible to prove the malice element 
in a second-degree murder prosecution based on vehicular homicide.” 
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Maready, 362 N.C. at 620, 669 S.E.2d at 568. Here, the State presented 
evidence that Schmieder knew his license was revoked at the time of 
the December 2016 accident and that he had a nearly two-decade-long 
history of prior driving convictions including multiple speeding charges, 
reckless driving, illegal passing, and failure to reduce speed. In addi-
tion to the evidence from his driving record, two witnesses to the 
accident testified that Schmieder was driving above the speed limit, 
following too close to see around the cars in front of him, and passing 
across a double yellow line without using turn signals. This evidence, 
considered together, was sufficient for a reasonable jury to infer that 
Schmieder acted with malice. We therefore hold that the trial court did 
not err in denying Schmieder’s motions to dismiss the second degree 
murder charge.

III. Sufficiency of Indictment

[3] Finally, Schmieder argues that the indictment only charged him with 
second degree murder as a Class B1 felony, a charge for which he was 
acquitted, and that the indictment failed to charge him with the Class 
B2 version of second degree murder, for which he was convicted. As 
explained below, we reject this argument.

“On appeal, this Court reviews the sufficiency of an indictment de 
novo.” State v. Wilson, 236 N.C. App. 472, 474, 762 S.E.2d 894, 895 (2014). 
“[T]he failure of a criminal pleading to charge the essential elements 
of the stated offense is an error of law which may be corrected upon 
appellate review even though no corresponding objection, exception or 
motion was made in the trial division.” State v. Anderson, 177 N.C. App. 
54, 59, 627 S.E.2d 501, 503–04 (2006). 

As an initial matter, the indictment contained all the necessary ele-
ments of the offense of second degree murder as a B2 felony. “Second-
degree murder is the unlawful killing of a human being with malice but 
without premeditation and deliberation.” Grice, 131 N.C. App. at 53, 505 
S.E.2d at 169. As explained above, there are several legal bases on which 
the State can rely to prove malice. But there is no requirement that the 
State identify in the indictment the particular theory of malice on which 
it will rely. Under N.C. Gen. Stat. § 15-144, “it is sufficient in describing 
murder to allege that the accused person feloniously, willfully, and of his 
malice aforethought, did kill and murder (naming the person killed).” 
Here, the indictment alleged that Schmieder “unlawfully, willfully, and 
feloniously and of malice aforethought did kill and murder Derek Lane 
Miller.” This is sufficient to charge Schmieder with second degree mur-
der as a B2 felony.
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Schmieder nevertheless contends that the indictment was insuffi-
cient because, by only checking the box labeled “Second Degree” and 
not checking the box beneath it labeled “Inherently Dangerous Without 
Regard to Human Life,” Schmieder was misled into believing he was not 
being charged with that form of second degree murder. But by checking 
the box indicating that the State was charging “Second Degree” mur-
der, and including in the body of the indictment the necessary elements 
of second degree murder, the State did everything necessary to inform 
Schmieder that the State will seek to prove second degree murder 
through any of the legal theories the law allows. Moreover, Schmieder 
has not shown that he actually was misled because only the “Second 
Degree” box was checked, and not the “Inherently Dangerous Without 
Regard to Human Life” box beneath it. The record indicates that, 
throughout this proceeding, Schmieder understood that the State would 
seek to introduce his prior driving record and argue that his pattern of 
repeated unlawful and dangerous driving demonstrated that he engaged 
in “an act which is inherently dangerous to human life” that was “done 
so recklessly and wantonly as to manifest a mind utterly without regard 
for human life and social duty and deliberately bent on mischief.” Grice, 
131 N.C. App. at 53, 505 S.E.2d at 169. Accordingly, we find no error in 
the trial court’s judgment. 

Conclusion

For the reasons discussed above, we find no error in the trial court’s 
judgment.

NO ERROR.

Judges TYSON and BERGER concur.
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CHINa laSHaE SWINt, a MINOR CHIlD, BY aND tHROUGH HER GUaRDIaN aD lItEM, 
SUSaNNaH l. BROWN, PlaINtIffS 

v.
 JOHN DOE, aDMINIStRatOR Of tHE EStatE Of aRON JOHNSON, JR.; lYDIa 

WIllIaMS, tERRIE COvINGtON; vERDIE MaE DEGREE; SaRaH JaSCSON; SElMa 
PHIllIPS; KatIE SaRRatt; aND DEEGEE HERNDON, DEfENDaNtS 

No. COA18-964

Filed 16 April 2019

1. Paternity—after death—estate proceeding commenced—sec-
tion 49-14—procedural requirements

In a paternity action, a minor child met the procedural require-
ments in N.C.G.S. § 49-14 where the special proceeding to adminis-
ter the estate of the putative father was brought within a year of his 
death and the minor commenced her action to establish paternity 
within the time mandated by statute. 

2. Paternity—after death—estate proceeding commenced—sec-
tion 49-14—sufficiency of evidence

In an action to establish paternity after the death of the puta-
tive father—for the purpose of obtaining inheritance rights—the 
trial court properly granted summary judgment to the minor child 
after she presented unopposed evidence consisting of a DNA test, 
her mother’s affidavit (attesting to the relationship she had with the 
putative father), and an affidavit of the putative father’s domestic 
partner (attesting to the putative father’s beliefs and actions in treat-
ing the minor child as his daughter). 

3. Paternity—after death—estate proceeding commenced—dec-
laration of right to inherit—authority of trial court

In a paternity action, after finding that paternity was established, 
the trial court erred by declaring that the minor child was entitled to 
inherit from her father’s estate, because the issue of inheritance was 
within the exclusive jurisdiction of the clerk of court in the pending 
special proceeding to administer the father’s estate. 

Judge COLLINS concurring in result by separate opinion.

Appeal by Defendants from order entered 8 June 2018 by Judge 
Nathaniel J. Poovey in Catawba County Superior Court. Heard in the 
Court of Appeals 27 February 2019.
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Morgan Law, PLLC, by William E. Morgan, for Plaintiffs.

The Law Firm of John C. Hensley, Jr. P.C., by Michael J. Greer, for 
Defendants.

DILLON, Judge.

Defendants Lydia Williams, Verdie Mae Degree, Sarah Jackson, 
Selma Phillips, and Katie Sarratt (the “Defendants”) appeal from an 
order granting Plaintiffs’ motion for summary judgment.

I.  Background

Plaintiff China Swint, a minor child, commenced this action to estab-
lish that Aron Johnson, Jr., now deceased, was her father. Ms. Swint 
seeks to establish the paternity of Mr. Johnson in this action so that she 
can assert a right of inheritance in a pending special proceeding, docket 
number 15-E-734, regarding the administration of Mr. Johnson’s estate.

In December 2014, Mr. Johnson passed away, leaving no will. In 
2015, within a year of Mr. Johnson’s death, the special proceeding for 
the administration of his estate referenced above was commenced. Over 
the course of the next year, relatives of Mr. Johnson litigated issues con-
cerning the proper administration of his estate.

At the time of Mr. Johnson’s death, Ms. Swint was an adolescent 
minor. In June 2016, Ms. Swint, through her guardian ad litem, com-
menced this present action seeking a judgment establishing Mr. 
Johnson’s paternity and a declaration that she is, therefore, entitled to 
rights of inheritance under our Intestate Succession Act.

Defendants, all relatives of Mr. Johnson, answered, denying Ms. 
Swint’s paternity claim.

Ms. Swint and one of the Defendants filed cross-motions for sum-
mary judgment. After a hearing on the matter, Ms. Swint’s motion for 
summary judgment was granted and the Defendant’s motion for sum-
mary judgment was denied. Defendants timely appealed.

II.  Analysis

Defendants argue that the trial court erred in granting Ms. Swint’s 
motion for summary judgment.

We review a trial court’s ruling on a motion for summary judgment 
de novo. Howerton v. Arai Helmet, Ltd., 358 N.C. 440, 470, 597 S.E.2d 
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674, 693 (2004). Summary judgment is proper when “there is no genuine 
issue as to any material fact and . . . any party is entitled to a judgment as 
a matter of law.” N.C. Gen. Stat. § 1A-1, Rule 56(c) (2018).

In her complaint, Ms. Swint essentially sought (1) an order estab-
lishing Mr. Johnson’s paternity and (2) a declaration that Ms. Swint has 
the right to inherit from Mr. Johnson’s estate. For the following reasons, 
we conclude that the trial court did not err in granting summary judg-
ment for Ms. Swint on her claim to establish paternity: the evidence 
before the trial court established Mr. Johnson’s paternity as a matter of 
law. However, we further conclude that the trial court erred in granting 
Ms. Swint summary judgment on her claim for a declaration that she is 
entitled to inherit from Mr. Johnson, as that issue must be resolved by 
the clerk in the special proceeding regarding Mr. Johnson’s estate.

A child born out of wedlock may be entitled to rights of inheritance 
from her putative father if she establishes his paternity. Specifically, N.C. 
Gen. Stat. § 29-19 provides that “a child born out of wedlock shall be 
entitled to take by, through and from . . . [a]ny person who has been 
finally adjudged to be the father of the child pursuant to the provisions 
of G.S. 49-1 through 49-9 or the provisions of G.S. 49-14 through 49-16[.]” 
N.C. Gen. Stat. § 29-19(b)(1) (2016).

[1] Chapter 49-14 allows for a child to bring an action to establish 
paternity even where the putative father has already died and an estate 
proceeding has been commenced. Specifically, Section 49-14 provides 
that where a proceeding for the administration of the estate of the puta-
tive father has been commenced within a year of his death, a separate 
action to establish paternity may be maintained if commenced “[w]ithin 
the period specified in [Section] 28A-19-3(a) for presentation of claims 
against an estate[.]” N.C. Gen. Stat. § 49-14(c)(3) (2016). Here, the spe-
cial proceeding was brought within a year of Mr. Johnson’s death and 
Ms. Swint commenced this present action to establish Mr. Johnson’s 
paternity within the time required for the presentation of claims against 
Mr. Johnson’s estate.1 Therefore, we conclude that Ms. Swint has fol-
lowed the proper procedure to establish Mr. Johnson’s paternity and in 
a timely fashion.

1. Section 28A-19-1(b) allows for claims against an estate to be presented simply by 
filing an action against the decedent’s personal representative, as was done here by the 
filing of this present action. N.C. Gen. Stat. § 28A-19-1(b) (2016). We note that Defendants 
have never asserted that Ms. Swint’s claim was untimely and that it does appear from the 
record that Ms. Swint’s claim was timely filed.
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[2] We further conclude that Ms. Swint was entitled to summary judg-
ment on her claim establishing Mr. Johnson as her father. Section 49-14 
requires that “[i]f the action to establish paternity is brought more than 
three years after birth of a child or is brought after the death of the 
putative father, paternity shall not be established in a contested case 
without evidence from a blood or genetic marker test.” N.C. Gen. Stat. 
§ 49-14(d) (2016). Here, Ms. Swint complied with Section 49-14(d) by 
presenting a DNA test, establishing Mr. Johnson’s paternity at a prob-
ability of 99.99%. Further, Ms. Swint offered the affidavit of her mother in 
which her mother stated that she had sexual relations with Mr. Johnson 
nine months before Ms. Swint’s birth and that she did not have sexual 
relations with anyone else within a year of Ms. Swint’s birth. And Ms. 
Swint offered the affidavit of a woman who was Mr. Johnson’s domestic 
partner for a time after Ms. Swint’s birth who essentially stated that Mr. 
Johnson considered Ms. Swint to be his daughter and acted consistently 
with this belief.

There is no evidence in the record contradicting the evidence offered 
by Ms. Swint. Therefore, the trial court did not err in granting summary 
judgment on Ms. Swint’s claim establishing Mr. Johnson’s paternity.

[3] We, however, reverse the portion of the summary judgment order 
which declares that Ms. Swint is entitled to take from Mr. Johnson’s 
estate. A trial court is only entitled to declare rights on matters within 
its jurisdiction. N.C. Gen. Stat. § 1-253 (2018) (“Courts of record within 
their respective jurisdictions shall have the power to declare rights 
. . .[.]”). And it is within the exclusive jurisdiction of the clerk in a 
special proceeding to administer estates. See N.C. Gen. Stat. § 28A-1-3 
(2018) (providing the clerk with jurisdiction to administer estates); 
Morris v. Morris, 245 N.C. 30, 32, 95 S.E.2d 110, 112 (1956) (stating 
that the clerk’s original jurisdiction over the administration of estates 
is exclusive). The issue of Ms. Swint’s right to inherit is more properly 
one to be decided by the clerk in the pending special proceeding. We 
note that the clerk must treat Ms. Swint as Mr. Johnson’s legitimate 
child, as his paternity has now been established in this present action. 
See N.C. Gen. Stat. § 29-19 (2018). However, it is an issue for the clerk 
presiding in the special proceeding to determine whether Ms. Swint is 
not otherwise disqualified to inherit from Mr. Johnson’s estate.2

2. A clerk may determine that an otherwise lawful heir is disqualified from inherit-
ing. For example, if it is determined that the heir caused the death of the deceased, the heir 
may be disqualified. See N.C. Gen. Stat. § 31A-4 (2018). We note that there is no evidence 
before us that Ms. Swint is in any way disqualified from inheriting from Mr. Johnson’s 
estate, but that determination must be made by the clerk based on the evidence presented 
in the special proceeding.
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AFFIRMED IN PART, REVERSED IN PART.

Judge INMAN concurs.

Judge COLLINS concurs in result by separate opinion.

COLLINS, Judge, concurring.

I concur in the majority opinion, but write separately to explain how 
the Complaint, which does not specifically cite N.C. Gen. Stat. § 49-14 
as a basis for Plaintiff’s paternity claim, is legally sufficient to bring the 
claim to the court’s attention. 

Plaintiff’s Complaint specifically mentions N.C. Gen. Stat. §§ 29-18 
and 29-19 as the legal bases for her paternity and inheritance claims. 
Section 29-18, which concerns the inheritance rights of legitimated chil-
dren, is not available to Plaintiff, as the record nowhere reflects that she 
is a legitimated child. The record does reflect that Plaintiff is a child born 
out of wedlock, however, and as mentioned, a child born out of wedlock 
may take from a decedent under section 29-19 if the child gets a judg-
ment that the decedent was the child’s parent. 

As Defendant Williams noted in her motion for summary judgment, 
posthumous determination of paternity may only be effected by N.C. 
Gen. Stat. § 49-14. The Complaint does not specifically cite section 49-14 
as a basis for Plaintiff’s paternity claim, but courts have held that a plain-
tiff’s failure to cite the correct statutory basis for a claim is not fatal to 
the claim so long as the claim brought is legally sufficient and brought 
to the court’s attention. See Garrison v. Garrison, 87 N.C. App. 591, 596, 
361 S.E.2d 921, 925 (1987) (“The failure to state a particular rule num-
ber as a basis for a motion is not a fatal error so long as the substantive 
grounds and relief desired are apparent and the opponent of the motion 
is not prejudiced thereby.”).

Defendants can claim no surprise here, since (1) Plaintiff expressly 
sought a determination of paternity in her prayer for judgment, (2) the 
Complaint mentions section 49-14 as a possible basis for Plaintiff’s sec-
tion 29-19 claim, and (3) Defendant Williams discussed section 49-14 in 
her motion for summary judgment to the trial court. Because Plaintiff’s 
paternity claim is legally sufficient, the correct statutory basis for 
Plaintiff’s paternity claim was before the trial court, and Defendants 
were aware of the proper statute (and therefore capable of contesting 
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the claim),1 I agree that we may construe the Complaint as having 
sought—and the trial court as having granted—a declaratory judgment 
under section 49-14 that Mr. Johnson was Plaintiff’s father. 

1. In contesting Plaintiff’s motion for summary judgment, Defendants could have 
provided the trial court with sworn evidence controverting the DNA test report as con-
templated by Rule 56(e), or petitioned the trial court to allow them to take depositions or 
discovery in order to seek evidence they might use to controvert the DNA test report as 
contemplated by Rule 56(f), but did neither.
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